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THE EMPLOYEES’ STATE INSURANCE ACT, 1948
[Act No. (34 of 1948)" , dt. 19-04-1948]
[As amended by ESI (Amdt.) Act, 2010 (18 of 2010), dt. 24.05.2010]

An Act to provide for certain benefits to employees in case of sickness, maternity and
‘employment injury’ and to make provision for certain other matters in relation thereto.

WHEREAS it is expedient to provide for certain benefits to employees in case of sickness,
maternity and employment injury and to make provision for certain other matters in relation
thereto;

It is hereby enacted as follows: —

CHAPTER |
PRELIMINARY

1. Short title, extent, commencement and application.
(1) This Act may be called the Employees’ State Insurance Act, 1948.
(2) It extends to the whole of India 2[3[***]].

(3) It shall come into force on such date or dates as the Central Government may, by
notification in the Official Gazette, appoint, and different dates may be appointed for different
provisions of this Act and “[for different States or for different parts thereof].

(4) It shall apply, in the first instance, to all factories (including factories belonging to
the Government other than seasonal factories.

°[Provided that nothing contained in this sub-section shall apply to a factory or
establishment belonging to or under the control of the Government whose employees are
otherwise in receipt of benefits substantially similar or superior to the benefits provided under this
Act].

(5) The appropriate Government may, in consultation with the Corporation and ’[where
the appropriate Government is a State Government, with the approval of the Central
Government], after giving "[one month’s] notice of its intention of so doing by notification in the
Official Gazette, extend the provisions of this Act or any of them, to any other establishment, or
class of establishments, industrial, commercial, agricultural or otherwise.

* Repealed by the Code on Social Security, 2020 (36 of 2020), sec. 164.

1. For Statement of Objects and Reasons, see Gazette of India, 1946, Pt. V, pp. 319 to 357 and for
Report of the Select Committee, see Gazette of India, 1948, Pt. V, pp. 124 to 159. This Act has
been extended to Jaunsar Bawar Parganas in the Dehra Dun District and the areas of South of
Kaimpur range in the Mirzapur District of the State of Uttar Pradesh by Schedule 1V of Act 20 of
1954; to Pondicherry by Reg. 7 of 1963, sec. 3 and Sch., and to Goa, Daman and Diu by Reg. 11
of 1963, sec. 3 and Sch.

2. Subs. by Act 53 of 1951, sec. 2(a), for "except Part B States" (w.e.f. 6-10-1951).

3. The words "except the State of Jammu and Kashmir" omitted by Act 51 of 1970, sec. 2 and
Sch. (w.e.f. 1-9-1971).

4. Subs. by Act 53 of 1951, sec. 2(b), for "for different States" (w.e.f. 6-10-1951).
5. Ins. by Act 29 of 1989, sec. 2(i) (w.e.f. 20-10-1989).

6. Subs. by Act 53 of 1951, sec. 2(c), for "with the approval of the Central Government” (w.e.f. 6-
10-1951).

7. Subs. by Act 18 of 2010, sec. 2, for "six months™ (w.e.f. 1-6-2010).



![Provided that where the provisions of this Act have been brought into force in any part of a
State, the said provisions shall stand extended to any such establishment or class of
establishments within that part if the provisions have already been extended to similar
establishment or class of establishments in another part of that State].

2[(6) A factory or an establishment to which this Act applies shall continue to be governed
by this Act notwithstanding that the number of persons employed therein at any time falls below
the limit specified by or under this Act or the manufacturing process therein ceases to be carried
on with the aid of power].

COMMENTS

(i) ESI Scheme will be applicable to establishment preparing sweets with the aid of LPG;
Employees' State Insurance Corporation v. Premlal, 2009 LLR 282 (Ker HC).

(ii) In the absence of required number of employees in Milk Federation, ESI Act could not
be extended upon it; Employees' State Insurance Corporation, Orissa Region v. Gujarat Co-
operative Milk Marketing Federation Ltd., 2009 LLR 615 (Ori HC).

(iii) Once the Act has become applicable to a factory or an establishment, its application
will be continuous; Kuriacone v. Employees' State Insurance Corporation, (1988) 2 CLR 301
(Ker).

(iv) An advertising agency is a "shop"; Kuriacone v. Employees' State Insurance
Corporation, (1988) 2 CLR 301 (Ker).

(v) Regional office which carries on the administration and supervises the business of
selling of goods in various branches and sales emporiums is a shop; Employees' State Insurance
Corporation v. The Tamil Nadu Handloom Weavers Co-op. Society Ltd., (1990) 60 FLR 305
(AP).

(vi) The premises of an advertising agency is a "shop"; Employees' State Insurance
Corporation v. R.K. Swamy, 1994 LLR 51 (SC).

(vii) The word 'shop' has acquired an expanded meaning. Where in a premises any
economic activity is carried on leading to sale or purchase that premises will have to be held a
'shop’ for the purpose of the Act even though there is no actual giving or taking of goods in such
premises. If the business carried on in a premises results in having some nexus with the purchase
or sale of goods is sufficient to be 'shop' for the purpose of the Act; Southern Agencies,
Rajamundry v. Andhra Pradesh Employees' State Insurance Corporation, AIR 2000 SC 3718.

2. Definitions.—In this Act, unless there is anything repugnant in the subject or context,-

(1) "appropriate Government” means, in respect of establishments under the control of the
Central Government or *[a railway administration] or a major port or a mine or oilfield, the
Central Government, and in all other cases, the State Government;

4 [***]

1. Ins. by Act 29 of 1989, sec. 2(ii) (w.e.f. 16-5-1990).

2. Ins. by Act 29 of 1989, sec. 2(jii) (w.e.f. 20-10-1989).

3. Subs. by the A.O. 1950, for ““a federal railway”.

4. Clause (2) omitted by Act 29 of 1989, sec. 3(i) (w.e.f. 1-2-1991).



(3) “confinement” means labour resulting in the issue of a living child, or labour after
twenty-six weeks of pregnancy resulting in the issue of a child whether alive or dead;

(4) “contribution” means the sum of money payable to the Corporation by the principal
employer in respect of an employee and includes any amount payable by or on behalf of the
employee in accordance with the provisions of this Act;

l[***]

(5)  Clause (5) omitted, ibid.

(6) “Corporation” means the Employees’ State Insurance Corporation set up under this Act;

2[(6A) “dependant” means any of the following relatives of a deceased insured person, namely:

°[(i) awidow, a legitimate or adopted son who has not attained the age of twenty-five
years, an unmarried legitimate or adopted daughter;]

“[(ia) awidowed mother;]

(ii) if wholly dependent on the earnings of the insured person at the time of his
death, a legitimate or adopted son or daughter who has attained the age of
°[twenty-five years] and who is infirm;

(iii) if wholly or in part dependent on the earnings of the insured person at the time
of his death, —
(@) a parent other than a widowed mother,

(b) a minor illegitimate son, an unmarried illegitimate daughter or a daughter
legitimate or adopted or illegitimate if married and a minor or if widowed
and a minor,

(c) aminor brother or an unmarried sister or a widowed sister if a minor,
(d) awidowed daughter-in-law,
(e) aminor child of a pre-deceased son,

() a minor child of a pre-deceased daughter where no parent of the child is
alive, or

(g) a paternal grandparent if no parent of the insured person is alive;

(7) “duly appointed” means appointed in accordance with the provisions of this Act or
with the rules or regulations made thereunder;

%[(8) “employment injury” means a personal injury to an employee caused by accident or
an occupational disease arising out of and in the course of his employment, being an insurable
employment, whether the accident occurs or the occupational disease is contracted within or
outside the territorial limits of India;]

1. Clause (5) omitted by Act 29 of 1989, sec. 3(ii) (w.e.f. 1-2-1991).
2. Ins. by Act 44 of 1966, sec. 2(1) (w.e.f. 28-1-1968).

3. Subs. by Act 18 of 2010, sec. 3(A)(a), for sub-clause (i) (w.e.f. 1-6-2010). Earlier sub-clause
(i) was amended by Act 29 of 1989, sec. 3(iii)(a) (w.e.f. 20-10-1989). Sub-clause (i), before
substitution by Act 18 of 2010, stood as under:

"(i) a widow, a minor legitimate or adopted son, an unmarried legitimate or adopted daughter;".

4. Ins. by Act 29 of 1989, sec. 3(iii) (b) (w.e.f. 20-10-1989).

5. Subs. by Act 18 of 2010, sec. 3(A)(b), for "eighteen years" (w.e.f. 1-6-2010).

6. Subs. by Act 44 of 1966, sec. 2(2), for clause (8) (w.e.f. 28-1-1968).



(9) “employee” means any person employed for wages in or in connection with the work
of a factory or establishment to which this Act applies and —

(i) who is directly employed by the principal employer on any work of, or
incidental or preliminary to or connected with the work of, the factory or
establishment, whether such work is done by the employee in the factory or
establishment or elsewhere; or

(i) who is employed by or through an immediate employer on the premises of the
factory or establishment or under the supervision of the principal employer or
his agent on work which is ordinarily part of the work of the factory or
establishment or which is preliminary to the work carried on in or incidental to
the purpose of the factory or establishment ; or

(iii) whose services are temporarily lent or let on hire to the principal employer by
the person with whom the person whose services are so lent or let on hire has
entered into a contract of service;

fand includes any person employed for wages on any work connected with the administration of
the factory or establishment or any part, department or branch thereof or with the purchase of raw
materials for, or the distribution or sale of the products of, the factory or establishment;]

?[or any person engaged as an apprentice, not being an apprentice engaged under the Apprentices
Act, 1961 (52 of 1961), °[and includes such person engaged as apprentice whose training period
is extended to any length of time]

but does not include —
(@) any member of “[the Indian] naval, military or air forces; or

°[(b) any person so employed whose wages (excluding remuneration for
overtime work) exceed °[such wages as may be prescribed by the
Central Government] a month:

Provided that an employee whose wages (excluding remuneration for overtime work)
exceed °[such wages as may be prescribed by the Central Government] at any time after (and not
before) the beginning of the contribution period, shall continue to be an employee until the end of
that period;]

(10) “exempted employee” means an employee who is not liable under this Act to pay the
employee’s contribution;

T(11) “family” means all or any of the following relatives of an insured person, namely: —

1. Subs. by Act 44 of 1966, sec. 2(3)(a), for "but does not include" (w.e.f. 28-1-1968).
2. Subs. by Act 29 of 1989, sec. 3(iv)(a), for "but does not include™ (w.e.f. 20-10-1989).

3. Subs. by Act 18 of 2010, sec. 3(B), for "or under the standing orders of the establishment"
(w.e.f. 1-6-2010).

4. Subs. by the A.O. 1950, for "His Majesty's".
5. Subs. by Act 44 of 1966, sec. 2(3)(b), for sub-clause (b) (w.e.f. 28-1-1968).

6. Subs. by Act 29 of 1989, sec. 3(iv)(b), for "one thousand and six hundred rupees a month"
(w.e.f. 1-2-1991).

7. Subs. by Act 29 of 1989, sec. 3(v), for clause (11) (w.e.f. 20-10-1989). Earlier clause (11) was
amended by Act 44 of 1966, sec. 2(4) (w.e.f. 17-6-1967).



(i) aspouse;

(i) aminor legitimate or adopted child dependent upon the insured person;

(iii) a child who is wholly dependent on the earnings of the insured person and who
is—
(@) receiving education, till he or she attains the age of twenty-one years,
(b) an unmarried daughter;

(iv) a child who is infirm by reason of any physical or mental abnormality or injury
and is wholly dependent on the earnings of the insured person, so long as the
infirmity continues;

[(v) dependant parents, whose income from all sources does not exceed such income
as may be prescribed by the Central Government;]

[(vi) in case the insured person is unmarried and his or her parents are not alive, a
minor brother or sister wholly dependant upon the earnings of the insured
person;]

2[(12) “factory” means any premises including the precincts thereof whereon ten or more
persons are employed or were employed on any day of the preceding twelve months, and in any
part of which a manufacturing process is being carried on or is ordinarily so carried on, but does
not include a mine subject to the operation of the Mines Act, 1952 (35 of 1952), or a railway
running shed;]

(13) “ immediate employer ” in relation to employees employed by or through him, means
a person who has undertaken the execution on the premises of a factory or an establishment to
which this Act applies or under the supervision of the principal employer or his agent, of the
whole or any part of any work which is ordinarily part of the work of the factory or establishment
of the principal employer or is preliminary to the work carried on in, or incidental to the purpose
of, any such factory or establishment and includes a person by whom the services of an employee
who has entered into a contract of service with him are temporarily lent or let on hire to the
principal employer and *[includes a contractor].

1. Subs. by Act 18 of 2010, sec. 3(C), for sub-clause (v) (w.e.f. 1-6-2010). Earlier sub-clause (v)
was substituted by Act 29 of 1989, sec. 3(v) (w.e.f. 20-10-1989). Sub-clause (v), before
substitution by Act 18 of 2010, stood as under:

"(v) dependant parents".

2. Subs. by Act 18 of 2010, sec. 3(D), for clause (12) (w.e.f. 1-6-2010). Earlier clause (12) was
amended by Act 44 of 1966, sec. 2(5) (w.e.f. 28-1-1968) and was substituted by Act 29 of 1989,
sec. 3(v) (w.e.f. 20-10-1989). Clause (12), before substitution by Act 18 of 2010, stood as under:

'(12) "factory" means any premises including the precincts thereof-

(a) whereon ten or more persons are employed or were employed for wages on any day of the
preceding twelve months, and in any part of which a manufacturing process is being carried on
with the aid of power or is ordinarily so carried on, or

(b) whereon twenty or more persons are employed or were employed for wages on any day of the
preceding twelve months, and in any part of which a manufacturing process is being carried on
without the aid of power or is ordinarily so carried on, but does not include a mine subject to the
operation of the Mines Act, 1952 (35 of 1952) or a railway running shed;".

3. Added by Act 29 of 1989, sec. 3(vi) (w.e.f. 20-10-1989).



[(13A)  “insurable employment” means an employment in a factory or establishment to
which this Act applies;]

(14) “insured person” means a person who is or was an employee in respect of whom
contributions are or were payable under this Act and who is, by reason thereof, entitled to any of
the benefits provided by this Act;

’[(14A)  “managing agent” means any person appointed or acting as the representative of
another person for the purpose of carrying on such other person’s trade or business, but does not
include an individual manager subordinate to an employer;]

’[(14AA)  “manufacturing process” shall have the meaning assigned to it in the Factories Act,
1948 (63 of 1948);]

°[(14B)  “miscarriage” means expulsion of the contents of a pregnant uterus at any period
prior to or during the twenty-sixth week of pregnancy but does not include any miscarriage, the
causing of which is punishable under the Indian Penal Code (45 of 1860);]

(15) “occupier” of the factory shall have the meaning assigned to it in the Factories Act,
4[1948 (63 of 1948);]

5 . . .

[(15A) “permanent partial disablement” means such disablement of a permanent nature, as
reduces the earning capacity of an employee in every employment which he was capable of
undertaking at the time of the accident resulting in the disablement:

Provided that every injury specified in Part 1l of the Second Schedule shall be deemed to
result in permanent partial disablement;]

°[(15B) “permanent total disablement” means such disablement of a permanent nature as
incapacitates an employee for all work which he was capable of performing at the time of the
accident resulting in such disablement:

Provided that permanent total disablement shall be deemed to result from every injury
specified in Part | of the Second Schedule or from any combination of injuries specified in Part 11
thereof where the aggregate percentage of the loss of earning capacity, as specified in the said
Part Il against those injuries, amounts to one hundred percent. or more;

°[(15C)  “power” shall have the meaning assigned to it in the Factories Act, 1948 (63 of
1948);]

(16) “prescribed” means prescribed by rules made under this Act;
(17) “principal employer” means —
(i) in a factory, the owner or occupier of the factory and includes the managing
agent of such owner or occupier, the legal representative of a deceased owner

or occupier, and where a person has been named as the manager of the factory
under [the Factories Act, 1948 (63 of 1948)], the person so named ;

1. Ins. by Act 44 of 1966, sec. 2(6) (w.e.f. 28-1-1968).

2. Ins. by Act 44 of 1966, sec. 2(7) (w.e.f. 28-1-1968).

3. Ins. by Act 29 of 1989, sec. 3(vii) (w.e.f. 20-10-1989).

4. Subs. by Act 53 of 1951, sec. 3, for "1934" (w.e.f. 6-10-1951).
5. Ins. by Act 44 of 1966, sec. 2(8) (w.e.f. 28-1-1968).

6. Ins. by Act 29 of 1989, sec. 3(ix) (w.e.f. 20-10-1989).

7.
Al

Subs. by Act 53 of 1951, sec. 3, for "clause (e) of sub-section (1) of section 9 of the Factories
ct, 1934" (w.e.f. 6-10-1951).



(ii) in any establishment under the control of any department of any Government in
India, the authority appointed by such Government in this behalf or where no
authority is so appointed, the head of the department;

(iii) in any other establishment, any person responsible for the supervision and
control of the establishment;

(18)  “regulation” means a regulation made by the Corporation;
(19) “Schedule” means a schedule to this Act;

[(19A)  “ seasonal factory ”, means a factory which is exclusively engaged in one or more of
the following manufacturing processes, namely, cotton ginning, cotton or jute pressing,
decortication of groundnuts, the manufacture of coffee, indigo, lac, rubber, sugar (including gur)
or tea or any manufacturing process which is incidental to or connected with any of the aforesaid
processes and includes a factory which is engaged for a period not exceeding seven months in a
year —

(a) inany process of blending, packing or repacking of tea or coffee; or

(b) in such other manufacturing process as the Central Government may, by
notification in the Official Gazette, specify;

(20) “sickness” means a condition which requires medical treatment and attendance and
necessitates abstention from work on medical grounds;

(21) “temporary disablement” means a condition resulting from an employment injury
which requires medical treatment and renders an employee, as a result of such injury temporarily
incapable of ?[doing the work which he was doing prior to or at the time of the injury];

(22) “wages” means all remuneration paid or payable in cash to an employee, if the terms
of the contract of employment, express or implied, were fulfilled and includes *[any payment to
an employee in respect of any period of authorized leave, lock-out, strike which is not illegal or
layoff and] other additional remuneration, if any, “[paid at intervals not exceeding two months],
but does not include —

(a) any contribution paid by the employer to any pension fund or provident fund, or
under this Act;
(b) any travelling allowance or the value of any travelling concession;

(c) any sum paid to the person employed to defray special expenses entailed on him
by the nature of his employment; or

(d) any gratuity payable on discharge;
°[(23) “wage period” in relation to an employee means the period in respect of which wages

are ordinarily payable to him whether in terms of the contract of employment, express or implied
or otherwise;]

1. Ins. by Act 29 of 1989, sec. 3(ix) (w.e.f. 20-10-1989).
2. Subs. by Act 44 of 1966, sec. 2(9), for "work™ (w.e.f. 28-1-1968).
3. Ins. by Act 44 of 1966, sec. 2(10) (w.e.f. 28-1-1968).

4. Subs. by Act 53 of 1951, sec. 3, for "paid at regular intervals after the last day of the wage
period" (w.e.f. 6-10-1951).

5. Subs. by Act 45 of 1984, sec. 2, for clause (23) (w.e.f. 27-1-1985).



[(24) all other words and expressions used but not defined in this Act and defined in the
Industrial Disputes Act, 1947 (14 of 1947), shall have the meanings respectively assigned to them
in that Act.]

COMMENTS

(i) Merely being employed in connection with the work of an establishment, in itself, does not
entitle a person to be an "employee"; he must not only be employed in connection with the work
of the establishment but also be shown to be employed in one or other of the three categories
mentioned in sub-section (9) of section 2; Managing Director, Hassan Co-operative Milk
Producer's Society Union Limited v. Assistant Regional Director, Employee's State Insurance
Corporation, AIR 2010 SC 2109: JT 2010 (4) 240: (2010) 4 SCALE 337.

(ii) Canteen workers are "employees"; Employees' State Insurance Corporation v. Shri Ram
Chemical Industries, (1978) 2 LLN 227 (Raj).

(iii) Employees who are working in a showroom or sales office of a concern are "employees™;
Bhopal Motors (Pvt.) Ltd. v. Employees' State Insurance Corporation, (1982) 2 LLN 827 (MP).

(iv) Workers rendering services outside the place of establishment or shop are "employees”;
Hindu Jea Band v. Regional Director, Employees' State Insurance Corporation, 1986 LLR 95.

(v) Part-time employees employed on daily rate basis are "employees™; Hindu Jea Band v.
Regional Director, Employees' State Insurance Corporation, 1986 LLR 95.

(vi) Casual workers are "employees"; Regional Director, Employees' State Insurance
Corporation v. South India Flour Mill (Pvt.) Ltd., AIR 1986 SC 1686.

(vii) Members of a co-operative society are "employees™; Kunnathund Chalakudy Sankethika
Co-op. Society Ltd. v. Employees' State Insurance Corporation, (1989) 2 LLJ 27 (Ker).

(viii) "Casual employee" employed by intermediate employer is an "employee"; Employees'
State Insurance Corporation v. Suresh Trading Company, (1989) 59 FLR 137 (Ker).

(ix) "Employee" includes any person employed for wages on any work connected with the
administration of any establishment or branch thereof; Employees' State Insurance Corporation v.
Management of Rajashri Pictures (Pvt.) Ltd., (1990) 61 FLR 251 (Gau).

(x) Employees engaged by the contractor in connection with the work of a factory or an
establishment are liable to be covered under this Act; Employees' State Insurance Corporation v.
Vijayamohini Mills, (1990) 76 FJR 246 (Ker).

(xi) An apprentice who is mere trainee for a particular period for a distinct purpose is not
"employee"; Employees' State Insurance Corporation v. Tata Engineering & Locomotive Co.
Ltd., AIR 1976 SC 66.

(xii) The free lancer such as an electrician or a carpenter is not "employee"; Modern
Equipment Co. v. Employees' State Insurance Corporation, (1984) 2 LLN 560.

(xiii) A partner is not "employee"; Regional Director, Employees' State Insurance Corporation
v. Ramanuja Match Industries, AIR 1985 SC 278.

(xiv) Managing Director of an incorporated company entrusted by the Board of Directors with
specified functions for the specified annual remuneration is an employee and not principal
employer; Employees' State Insurance Corporation v. Apex Engineering Pvt. Ltd., (1998) 1 SCC
86.

(xv) There cannot be any distinction between the workers employed in the kitchen and those
in the hotel; A.1.1.T.D.C. Employees Union v. Hotel Ashok, 1984 Lab IC (NOC) 107 (Karn).

(xvi) Workers employed in a hospital attached to the factory are coverable under this Act;
Regional Director, Employees' State Insurance Corporation v. Manager, Associated Cement Co.
Ltd., AIR 1979 NOC 145 (Karn).

(xvii) Tailoring of clothes is a "manufacturing process"”; Vasanti Mahendra Kumar Shah v. All
India Handloom Fabrics Mktg. Co-op. Society Ltd., 1985 Lab IC 1104 (Guj).

1. Subs. by Act 44 of 1966, sec. 2(11), for clause (24) (w.e.f. 28-1-1968).



(xviii) A petrol pump-cum-service station is coverable under this Act; Baranger Service
Station v. Employees' State Insurance Corporation, 1988 Lab IC 302.

(xix) This Act applies to a factory where any manufacturing process is carried on with the aid
of electrical energy; Employees' State Insurance Corporation v. Gopi Prints, 1990 LLR 51 (AP).

(xx) There is no distinction between a "hotel" and a "club" which renders catering services to
its members, Cricket Club of India v. Employees' State Insurance Corporation, 1992 Lab IC 2029
(Bom).

(xxi) Separate buildings, when used for one continuous manufacturing process, will constitute
a single factory under this Act; A-1 Plastic Firm v. Regional Director, Employees' State Insurance
Corporation, 1993 LLR 156 (Mad).

(xxii) More than one factory or establishment situated within the common boundary may be
taken to constitute a single unit; Employees' State Insurance Corporation v. Bengal Printing
Works, 1984 Lab IC 1.

(xxiii) In order to determine the relationship of employer and employee between the principal
employer and the employees engaged by the contractor (immediate employer), the supervision by
the principal employer or his agent is essential; C.E.S.C. Ltd. v. Subhash Chandra Bose, AIR
1992 SC 573.

(xxiv) Dry cleaning merely cleans the clothes either by washing or through the process of dry
cleaning. There is no manufacturing activity involved therein. No new product comes into
existence. By no stretch of imagination could the activity of dry cleaning be regarded as the
manufacturing activity; Employees' State Insurance Corporation v. Triplex Dry Cleaners, (1998)
1 SCC 196.

(xxv) A person will be the immediate employer and not the principal employer even if the
employees have been employed by him, if he supplied services to a factory or establishment, to
which the Act applies; Employees' State Insurance Corporation v. T. Shankar Singh T. Byali,
(1998) 92 FJR 645 (Kar).

(xxvi) A director of a company is an "occupier"; Employees' State Insurance Corporation v.
Gurdial Singh, (1974) 45 FJR 308.

(xxvii) A director who is in possession of the contribution cards and also responsible for
sending the same, can be held "principal employer"; Employees' State Insurance Corporation v.
M.P. Roongta, (1998) 56 FLR 115 (Raj).

(xxviii) The term "wages" includes house rent allowance, heat, gas and dust allowance and
incentive allowance; Harihar Polyfibres v. Regional Director, Employees' State Insurance
Corporation, AIR 1984 SC 1680.

(xxix) Subsidy for life insurance premium is "wages"; Employees' State Insurance Corporation
v. J.S. & W. Mills Ltd., (1988) 57 FLR 32 (Raj).

(xxx) L.I.C. premium subsidy is to be included in "wages"; Employees' State Insurance
Corporation v. Shri Ram Chemical Industries, (1988) 56 FLR 343 (Raj).

(xxxi) Incentive bonus (but not ex-gratia payment) is a part of "wages"; M.P. State Transport
Corpn. v. Employees' State Insurance Corporation, (1991) 62 FLR 369 (MP).

(xxxii) "Attendance bonus" payable to the employees under the terms of the settlement is
"wages"; Williams (India) Pvt. Ltd. v. Employees' State Insurance Corporation, 1994 LLR 1
(SC).

(xxxiii) Bonus or ex-gratia payment is not "wages"; Regional Director, Employees' State
Insurance Corporation v. Bata Shoe (Pvt.) Ltd., AIR 1986 SC 237.

(xxxiv) Over-time wages is not "wages"; Hind Art Press v. Employees' State Insurance
Corporation, (1990) 2 LLJ 195 (Karn).

(xxxv) Payments made in respect of "paid holidays" are not "wages"; Employees' State
Insurance Corporation v. Malabar Cashew Nut and Allied Products, (1993) 1 CLR 199 (Ker).
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(xxxvi) Both the remunerations received during the working hours and over time constitute a
composite wages and thereby it is a wage within the meaning of section 2(22) of the Act; Balmer
Lawrie & Co. Ltd. v. Employees' State Insurance Corporation, (2003) 2 LLJ 105 (Cal).

(xxxvii) The equipment maintenance Deptt. of a hospital, which is part of a medical college,
maintaining and repairing the equipments in the hospital, being a ‘factory' within the meaning of
section 2(12); C.M.C. v. Employees' State Insurance Corporation, AIR 2001 SC 373.

(xxxviii) The payment was made quarterly and was not ‘wages' under the Act as it didnot fall
under the first part of section 2(22) or under third part thereof; Whirlpool of India Ltd. v.
Employees' State Insurance Corporation, AIR 2000 SC 1190.

(xxxix) The Crucial expression in section 2(14) of the Act is "are or were payable". It is the
obligation of the employer to pay the contribution from the date the Act applies to the factory or
the establishment; Bharagath Engineering v. R. Ranganayaki, (2003) 2 SCC 138.

[2A. Registration of factories and establishments.
Every factory or establishment to which this Act applies shall be registered within such time and
in such manner as may be specified in the regulations made in this behalf.]

COMMENTS

The term “working on the premises of the establishment” cannot mean the situations of casual or
occasional presence or entry of persons in factory. Liability of payments of contributions cannot
be fastened for these persons; BOC India Ltd., Calcutta v. Asstt. Regional Director, E.S.I. Corpn.,
Hyderabad, 2005 LLR 4.

CHAPTER II
CORPORATION, STANDING COMMITTEE AND MEDICAL BENEFIT COUNCIL

3. Establishment of Employees’ State Insurance Corporation.

(1) With effect from such date as the Central Government may, by notification in the
Official Gazette, appoint in this behalf, there shall be established for the administration of the
scheme of Employees’ State Insurance in accordance with the provisions of this Act a
Corporation to be known as the Employees’ State Insurance Corporation.

(2) The Corporation shall be a body corporate by the name of Employees’ State
Insurance Corporation having perpetual succession and a common seal and shall by the said name
sue and be sued.

4. Constitution of Corporation.
The Corporation shall consist of the following members, namely: —
?[(a) a Chairman to be *[appointed] by the Central Government;
(b) a Vice-Chairman to be *[appointed] by the Central Government;]
(c) not more than five persons to be *[appointed] by the Central Government *[***];

1. Ins. by Act 44 of 1966, sec. 3 (w.e.f. 28-1-1968).

* 1st October, 1948, vide Gazette of India, 1948, Extra., p. 1441.

2. Subs. by Act 44 of 1966, sec. 4(a), for clauses (a) and (b) (w.e.f. 17-6-1967).

3. Subs. by Act 29 of 1989, sec. 4, for "nominated” (w.e.f. 20-10-1989).

4. The words "of whom at least three shall be officials of the Central Government™ omitted by
Act 44 of 1966, sec. 4(b) (w.e.f. 17-6-1967).
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one person each representing each of the *[States] in which this Act is in force to be
?[appointed] by the State Government concerned,;

one person to be ?[appointed] by the Central Government to represent the *[Union
territories;]

“[ten] persons representing employers to be 2[appointed] by the Central Government
in consultation with such organisations of employers as may be recognised for the
purpose by the Central Government;

“[ten] persons representing employees to be ?[appointed] by the Central Government
in consultation with such organisations of employees as may be recognised for the
purpose by the Central Government;

two persons representing the medical profession to be ?[appointed] by the Central
Government in consultation with such organisations of medical practitioners as may
be recognised for the purpose by the Central Government; °[***]

three members of Parliament of whom two shall be members of the House of the
People (Lok Sabha) and one shall be a member of the Council of States (Rajya
Sabha) elected respectively by the members of the House of the People and the
members of the Council of States; and

the Director-General of the Corporation, ex-officio.]

5. Term of office of the members of the Corporation.

(1) Save as otherwise expressly provided in this Act, the term of office of members of the
Corporation, other than “[the members referred to in clauses (a), (b), (c), (d) and (e) of section 4
and the ex-officio member,] shall be four years commencing from the date on which their
8[appointment] or election is notified.

Provided that a member of the Corporation shall notwithstanding the expiry of the said
period of four years, continue to hold office until the ®[appointment] or election of his successor

is notified.

(2) The member of the Corporation referred to in clauses °[(a), (b), (c), (d) and (e)] of
section 4 shall hold office during the pleasure of the Government *°[appointing] them.

6. Eligibility for re-appointment or re-election.

An outgoing member of the Corporation, the Standing Committee, or the Medical Benefit
Council shall be eligible for *[re-appointment] or re-election as the case may be.

© 00 N o 0o A WN B

. Subs. by A.O. (No. 3) 1956, for "Part A States and B States".

. Subs. by Act 29 of 1989, sec. 4, for "nominated" (w.e.f. 20-10-1989).

. Subs. by the A.O. (No. 3) 1956, for "Part C States".

. Subs. by Act 29 of 1989, sec. 5, for "five" (w.e.f. 20-10-1989).

. The word "and" omitted by Act 44 of 1966, sec. 4(c) (w.e.f. 17-6-1967).
. Subs. by Act 44 of 1966, sec. 4(d), for clause (i) (w.e.f. 17-6-1967).

. Subs. by Act 44 of 1966, sec. 5(a), for certain words (w.e.f. 17-6-1967).
. Subs. by Act 29 of 1989, sec. 4, for "nomination” (w.e.f. 20-10-1989).

. Subs. by Act 44 of 1966, sec. 5, for "(c), (d) and (e)" (w.e.f. 17-6-1967).

10. Subs. by Act 29 of 1989, sec. 4, for "nominating"” (w.e.f. 20-10-1989).
11. Subs. by Act 29 of 1989, sec. 4, for "re-nomination” (w.e.f. 20-10-1989).
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[7. Authentication of orders, decisions, etc.

All orders and decisions of the Corporation shall be authenticated by the signature of the
Director General of the Corporation and all other instruments issued by the Corporation shall be
authenticated by the signature of the Director General or such other officer of the Corporation as
may be authorised by him.]

8. Constitution of Standing Committee.
A Standing Committee of the Corporation shall be constituted from among its members,
consisting of —
(@) a Chairman ?[appointed] by the Central Government;
(b) three members of the Corporation, *[?[appointed] by the Central Government;]

“[(bb) three members of the Corporation representing such three State Governments
thereon as the Central Government may, by notification in the Official Gazette,
specify from time to time;]

(c) °[eight] members elected by the Corporation as follows: —
6[***]
(ii) [three] members from among the members of the Corporation representing
employers;

(iii) ’[three] members from among the members of the Corporation representing
employees;

(iv) one member from among the members of the Corporation representing the
medical profession; and

(v) one member from among the members of the Corporation elected by
8[Parliament;]

°[(d) the Director General of the Corporation, ex-officio].
9. Term of office of members of Standing Committee.

(1) Save as otherwise expressly provided in this Act, the term of office of a member of the
Standing Committee, other than a member referred to in clause (a) or *°[clause (b) or clause (bb)]
of section 8, shall be two years from the date on which his election is notified:

Provided that a member of the Standing Committee shall, notwithstanding the expiry of the
said period of two years, continue to hold office until the election of his successor is notified:

Provided further that a member of the Standing Committee shall cease to hold office when
he ceases to be a member of the Corporation.

(2) A member of the Standing Committee referred to in clause (a) or “°[clause (b) or
clause (bb)] of section 8 shall hold office during the pleasure of the Central Government.

1. Subs. by Act 44 of 1966, sec. 6, for section 7 (w.e.f. 17-6-1967).
2. Subs. by Act 29 of 1989, sec. 4, for "nominated" (w.e.f. 20-10-1989).

3. Subs. by Act 44 of 1966, sec. 7(a), for "being officials of the Central Government
nominated by that Government™ (w.e.f. 17-6-1967).

4. Ins. by Act 53 of 1951, sec. 5 (w.e.f. 6-10-1951).

5. Subs. by Act 44 of 1966, sec. 7, for "six" (w.e.f. 17-6-1967).

6. Sub-clause (i) omitted by Act 53 of 1951, sec. 5 (w.e.f. 6-10-1951).
7. Subs. by Act 44 of 1966, sec. 7, for "two" (w.e.f. 17-6-1967).

8. Subs. by the A.O. 1950, for "the Central Legislature".

9. Ins. by Act 44 of 1966, sec. 7 (w.e.f. 17-6-1967).

10. Subs. by Act 53 of 1951, sec. 6, for "clause (b)" (w.e.f. 6-10-1951).
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10. Medical Benefit Council.
(1) The Central Government shall constitute a Medical Benefit Council consisting of —

"[(a) the Director General, the Employees’ State Insurance Corporation, ex-officio as
Chairman;]

[(b) the Director General, Health Services, ex-officio as Co-Chairman;]
(c) the Medical Commissioner of the Corporation, ex-officio;

(d) one member each representing each of the ?[’[States (other than Union
territories)] in which this Act is in force] to be “[appointed] by the State
Government concerned,;

(e) three members representing employers to be “[appointed] by the Central
Government in consultation with such organisations of employers as may be
recognised for the purpose by the Central Government;

(f) three members representing employees to be “[appointed] by the Central
Government in consultation with such organisations of employees as may be
recognised for the purpose by the Central Government; and

(g) three members, of whom not less than one shall be a woman, representing the
medical profession, to be “[appointed] by the Central Government in
consultation with such organisations of medical practitioners as may be
recognised for the purpose by the Central Government.

(2) Save as otherwise expressly provided in this Act, the term of office of a member of
the Medical Benefit Council, other than a member referred to in any of the clauses (a) to (d) of
sub-sec. (1), shall be four years, from the date on which his °[appointment] is notified:

®[Provided that a member of the Medical Benefit Council shall, notwithstanding the expiry
of the said period of four years continue to hold office until the *[appointment] of his successor is
notified.]

(3) A member of the Medical Benefit Council referred to in clauses (b) and (d) of sub-
section (1) shall hold office during the pleasure of the Government "[appointing] him.
11. Resignation of membership.

A member of the Corporation, the Standing Committee or the Medical Benefit Council may
resign his office by notice in writing to the Central Government and his seat shall fall vacant on
the acceptance of the resignation by that Government.

1. Subs. by Act 18 of 2010, sec. 4, for clauses (a) and (b) (w.e.f. 1-6-2010). Earlier clause (b) was
amended by Act 29 of 1989, sec. 4 (w.e.f. 20-10-1989). Clauses (a) and (b), before
substitution by Act 18 of 2010, stood as under:

"(a) the Director General, Health Services ex officio, as Chairman;

(b) a Deputy Director General, Health Services, to be appointed by the Central
Government."

2. Subs. by Act 53 of 1951, sec. 7, for "Part A States" (w.e.f. 6-10-1951).
3. Subs. by the A.O. (No. 3) 1956, for "Part A States or Part B States".

4. Subs. by Act 29 of 1989, sec. 4, for "nominated™ (w.e.f. 20-10-1989).
5. Subs. by Act 29 of 1989, sec. 4, for "nomination” (w.e.f. 20-10-1989).
6. Added by Act 44 of 1966, sec. 8 (w.e.f. 17-6-1967).

7. Subs. by Act 29 of 1989, sec. 4, for "nominating” (w.e.f. 20-10-1989).
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12. Cessation of membership.

1(1)] A member of the Corporation, the Standing Committee or the Medical Benefit Council
shall cease to be a member of that body if he fails to attend three consecutive meetings thereof:

Provided that the Corporation, the Standing Committee or the Medical Benefit Council, as
the case may be, may, subject to rules made by the Central Government in this behalf, restore him
to membership.

2[(2) Where in the opinion of the Central Government any person *[appointed] or elected to
represent employers, employees or the medical profession or the Corporation, the Standing
Committee or the Medical Benefit Council, as the case may be, has ceased to represent such
employers, employees or the medical profession, the Central Government may, by notification in
the Official Gazette, declare that with effect from such date as may be specified therein such
person shall cease to be a member of the Corporation, the Standing Committee or the Medical
Benefit Council, as the case may be.]

“[(3) A person referred to in clause (i) of section 4 shall cease to be a member on becoming a
Minister or Speaker or Deputy Speaker of the House of the People or Deputy Chairman of the
Council of States or when he ceases to be a member of Parliament.]

13. Disqualification. — A person shall be disqualified for being chosen as or for being a
member of the Corporation, the Standing Committee or the Medical Benefit Council —

(a) if heis declared to be of unsound mind by a competent Court; or

(b) if he is an undischarged insolvent; or

(c) if he has directly or indirectly by himself or by his partner any interest in subsisting
contract with, or any work being done for, the Corporation except as a medical
practitioner or as a shareholder (not being a Director) of a company; or

(d) if before or after the commencement of this Act, he has been convicted of an
offence involving moral turpitude.

14. Filling of vacancies.

(1) Vacancies in the office of *[appointed] or elected members of the Corporation, the
Standing Committee Medical Benefit Council shall be filled by ‘[appointment] or election, as the
case may be.

(2) A member of the Corporation, the Standing Committee or the Medical Benefit
Council *[appointed] or elected to fill a casual vacancy shall hold office only so long as the
member in whose place he is *[appointed] or elected would have been entitled to hold office if the
vacancy had not occurred.

1. Section 12 re-numbered as sub-section (1) thereof by Act 53 of 1951, sec. 8 (w.e.f. 6-10-1951).
2. Ins. by Act 53 of 1951, sec. 8 (w.e.f. 6-10-1951).
3. Subs. by Act 29 of 1989, sec. 4, for "nominated", (w.e.f. 20-10-1989).

4. Subs. by Act 18 of 2010, sec. 5, for sub-section (3) (w.e.f. 1-6-2010). Earlier sub-section (3)
was inserted by Act 44 of 1966, sec. 9 (w.e.f. 17-6-1967). Sub-section (3), before substitution by
Act 18 of 2010, stood as under:
"(3) A person referred to in clause (i) of section 4 shall cease to be a member of the
Corporation, when he ceases to be a member of Parliament."”

5. Subs. by Act 29 of 1989, sec. 4, for "nomination” (w.e.f. 20-10-1989).
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15. Fees and allowances.

Members of the Corporation, the Standing Committee and the Medical Benefit Council shall
receive such fees and allowances as may from time to time be prescribed by the Central
Government.

16. Principal officers.

1[(1) The Central Government may, in consultation with the Corporation, appoint a
Director General and a Financial Commissioner.]

(2) The Director General shall be the Chief Executive Officer of the Corporation.

(3) ?[The Director General and the Financial Commissioner] shall be whole time officers
of the Corporation and shall not undertake any work unconnected with their office without the
sanction of the Central Government [and of the Corporation].

(4) “[The Director General or the Financial Commissioner] shall hold office for such
period, not exceeding five years, as may be specified in the order appointing him. An outgoing
°[Director General or Financial Commissioner] shall be eligible for reappointment if he is
otherwise qualified.

(5) °[The Director General or the Financial Commissioner] shall receive such salary and
allowances as may be prescribed by the Central Government.

(6) A person shall be disqualified from being appointed as or for being ’[the Director
General or the Financial Commissioner] if he is subject to any of the disqualifications specified in
section 13.

(7) The Central Government may at any time remove [the Director General or the
Financial Commissioner] from office and shall do so if such removal is recommended by a
resolution of the Corporation passed at a special meeting called for the purpose and supported by
the votes of not less than two-third is of the total strength of the Corporation.

17. Staff.

(1) The Corporation may employ such other staff of officers and servants as may be
necessary for the efficient transaction of its business provided that the sanction of the Central
Government shall be obtained for the creation of any post [the maximum monthly salary of
which °[exceeds such salary as may be prescribed by the Central Government]].

9[(2) (a) The method of recruitment, salary and allowances, discipline and other
conditions of service of the members of the staff of the Corporation shall be such as may be
specified in the regulations made by the Corporation in accordance with the rules and orders
applicable to the officers and employees of the Central Government drawing corresponding scales
of pay:

Provided that where the Corporation is of the opinion that it is necessary to make a departure
from the said rules or orders in respect of any of the matters aforesaid, it shall obtain the prior
approval of the Central Government.

. Subs. by Act 29 of 1989, sec. 6, for sub-section (1) (w.e.f. 20-10-1989).

. Subs. by Act 29 of 1989, sec. 6, for "The Principal Officers" (w.e.f. 20-10-1989).

. Ins. by Act 44 of 1966, sec. 10 (w.e.f. 17-6-1967).

. Subs. by Act 29 of 1989, sec. 6(iii)(a), for "A Principal Officer" (w.e.f. 20-10-1989).
. Subs. by Act 29 of 1989, sec. 6(ii)(b), for "Principal Officer" (w.e.f. 20-10-1989).

. Subs. by Act 29 of 1989, sec. 6(iv), for "A Principal Officer" (w.e.f. 20-10-1989).

. Subs. by Act 29 of 1989, sec. 6(v), for "a Principal Officer" (w.e.f. 20-10-1989).

. Subs. by Act 38 of 1975, sec. 3, for "with a maximum monthly salary of five hundred rupees
above" (w.e.f. 1-9-1975).

9. Subs by Act 29 of 1989, sec. 7(i), for "exceeds two thousand and two hundred fifty rupees
(w.e.f. 1-2-1991).
10. Subs. by Act 29 of 1989, sec. 7(ii), for sub-section (2) (w.e.f. 8-11-1989).

0o N oo o B~ N B
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[Provided further that this sub-section shall not apply to appointment of consultants and
specialists in various fields appointed on contract basis.]

(b)  In determining the corresponding scales of pay of the members of the staff under
clause (a), the Corporation shall have regard to the educational qualifications, method of
recruitment, duties and responsibilities of such officers and employees under the Central
Government and in case of any doubt, the Corporation shall refer the matter to the Central
Government whose decision thereon shall be final.]

(3) Every appointment to ?[posts °[(other than medical posts)] corresponding to “[group
A and group B] posts under the Central Government] shall be made in consultation with the
*[Union] Public Service Commission:

Provided that this sub-section shall not apply to an officiating or temporary appointment for
%[a period] not exceeding one year.

"[Provided further that any such officiating or temporary appointment shall not confer any
claim for regular appointment and the services rendered in that capacity shall not count towards
seniority or minimum qualifying service specified in the regulations for promotion to next higher
grade].

8[(4) If any question arises whether a post corresponds to a “[group A and group B] post
under the Central Government, the question shall be referred to that Government whose decision
thereon shall be final.]

COMMENTS

Even if it is assumed that the respondent being an employee of a non-statutory canteen runs
by the managing committee formed by the employees of the appellant at their regional office had
acquired the status of the employee of the corporation, he is to governed by the rules and
regulation issued by the Corporation and not by the memorandum issued by the Central
Government; Director General, Employees' State Insurance Corporation v. B.K. Parida, AIR
2000 SC 3571.

18. Powers of the Standing Committee.

(1) Subject to the general superintendence and control of the Corporation, the Standing
Committee shall administer the affairs of the Corporation and may exercise any of the powers and
perform any of the functions of the Corporation.

(2) The Standing Committee shall submit for the consideration and decision of the
Corporation all such cases and matters as may be specified in the regulations made in this behalf.

(3) The Standing Committee may, in its discretion, submit any other case or matter for
the decision of the Corporation.

19. Corporation’s power to promote measures for health, etc., of insured persons.

The Corporation may, in addition to the scheme of benefits specified in this Act, promote
measures for the improvement of the health and welfare of insured persons and for the
rehabilitation and re-employment of insured persons who have been disabled or injured and may
incur in respect of such measures expenditure from the funds of the Corporation within such
limits as may be prescribed by the Central Government.

1. Ins. by Act 18 of 2010, sec. 6 (w.e.f. 1-6-2010).

2. Subs. by Act 44 of 1966, sec. 11(a), for "posts carrying a maximum monthly pay of five
hundred rupees and above" (w.e.f. 17-6-1967).

3. Ins. by Act 29 of 1989, sec. 7(iii)(a) (w.e.f. 16-5-1990).

4. Subs. by Act 45 of 1984, sec. 3, for "Class I or Class 1" (w.e.f. 27-1-1985).

5. Subs. by the A.O. 1950, for "Federal".

6. Subs. by Act 29 of 1989, sec. 7(iii)(b), for "an aggregate period" (w.e.f. 20-10-1989).
7. Ins. by Act 29 of 1989, sec. 7(iii)(c) (w.e.f. 20-10-1989).

8. Ins. by Act 44 of 1966, sec. 11(b) (w.e.f. 17-6-1967).
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20. Meetings of Corporation, Standing Committee and Medical Benefit Council.

Subject to any rules made under this Act, the Corporation, the Standing Committee and the
Medical Benefit Council shall meet at such times and places and shall observe such rules of
procedure in regard to transaction of business at their meetings as may be specified in the
regulations made in this behalf.

21. Super session of the Corporation and Standing Committee.

(1) If in the opinion of the Central Government, the Corporation or the Standing
Committee persistently makes default in performing the duties imposed on it by or under this Act
or abuses its powers, that Government may, by notification in the official Gazette, supersede the
Corporation, or in the case of the Standing Committee, supersede in consultation with the
Corporation, the Standing Committee :

Provided that therefore issuing a notification under this sub-section the Central Government
shall give a reasonable opportunity to the Corporation or the Standing Committee, as the case
may be, to show cause why it should not be superseded and shall consider the explanations and
objections, if any, of the Corporation or the Standing Committee, as the case may be.

(2) Upon the publication of a notification under sub-section (1) superseding the
Corporation or the Standing Committee, all the members of the Corporation or the Standing
Committee, as the case may be, shall, as from the date of such publication, be deemed to have
vacated their offices.

(3) When the Standing Committee has been superseded, a new Standing Committee shall
be immediately constituted in accordance with section 8.

(4) When the Corporation has been superseded, the Central Government may —

(@) immediately ‘[appoint] or cause to be ?[appointed] or elected new members to
the Corporation in accordance with section 4 and may constitute a new Standing
Committee under section 8;

(b) in its discretion, appoint such agency, for such period as it may think fit, to
exercise the powers and perform the functions of the Corporation and such
agency shall be competent to exercise all the powers and perform all the
functions of the Corporation.

(5) The Central Government shall cause it full report of any action taken under this
section and the circumstances leading to such action to be laid before [Parliament] at the earliest
opportunity and in any case not later than three months from the date of the notification super-
seding the Corporation or the Standing Committee, as the case may be.

22. Duties of Medical Benefit Council.
The Medical Benefit Council shall —

1. Subs. by Act 29 of 1989, sec. 4, for "nominate" (w.e.f. 20-10-1989).
2. Subs. by Act 29 of 1989, sec. 4, for "nominated" (w.e.f. 20-10-1989).
3. Subs. by A.O. 1950, for "the Central Legislature”.
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(@) advise ‘[the Corporation and the Standing Committee] on matters relating to the
administration of medical benefit, the certification for purposes of the grant of
benefits and other connected matters;

(b) have such powers and duties of investigation as may be prescribed in relation to
complaints against medical practitioners in connection with medical treatment and
attendance; and

(c) perform such other duties in connection with medical treatment and attendance as
may be specified in the regulations.

23. Duties of ?[Director General and the Financial Commissioner]

The ?[Director General and the Financial Commissioner] shall exercise such powers and
discharge such duties as may be prescribed. They shall also perform such other functions as may
be specified in the regulations.

24. Acts of Corporation, etc., not invalid by reason of defect in constitution, etc.

No act of the Corporation, the Standing Committee or the Medical Benefit Council shall be
deemed to be invalid by reason of any defect in the constitution of the Corporation, the
Standing Committee or the Medical Benefit Council, or on the ground that any member thereof
was not entitled to hold or continue in office by reason of any disqualification or of any
irregularity in his *[appointment] or election, or by reason of such act having been done during
the period of any vacancy in the office of any member of the Corporation, the Standing
Committee or the Medical Benefit Council.

25. Regional Board, Local Committees, Regional and Local Medical Benefit
Councils.

The Corporation may appoint Regional Boards, Local Committees and Regional and
Local Medical Benefit Councils in such areas and in such manner, and delegate to them
such powers and functions, as may be provided by the regulations.

CHAPTER Il1
FINANCE AND AUDIT

26. Employees’ State Insurance Fund.

(1) All contributions paid under this Act and all other moneys received on behalf of the
Corporation shall be paid into a fund called the Employees’ State Insurance Fund which shall be
held and administered by the Corporation for the purposes of this Act.

(2) The Corporation may accept grants, donations and gifts from the Central or any State
Government, “[***] Local authority, or any individual or body whether incorporated or not, for
all or any of the purposes of this Act.

5[(3) Subject to the other provisions contained in this Act and to any rules or regulations
made in this behalf, all moneys accruing or payable to the said Fund shall be paid into the
Reserve Bank of India or such other bank as may be approved by the Central Government to the
credit of an account styled the Account of the Employees’ State Insurance Fund.]

1. Subs. by Act 53 of 1951, sec. 9, for "the Corporation, the Standing Committee and the Medical
Commissioner” (w.e.f. 6-10-1951).

2. Subs. by Act 29 of 1989, sec. 8, for "Principal Officers" (w.e.f. 20-10-1989).

3. Subs. by Act 29 of 1989, sec. 4, for "nomination” (w.e.f. 20-10-1989).

4. The words "Part B State," omitted by Act 53 of 1951, sec. 10 (w.e.f. 6-10-1951).
5. Subs. by Act 53 of 1951, sec. 10, for sub-section (3) (w.e.f. 6-10-1951).
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(4) Such account shall be operated on by such officers as may be authorised by the
Standing Committee with the approval of the Corporation.

COMMENTS

(i) This section requires a common fund to be established for the benefit of all the
employees; Employees' State Insurance Corporation v. Hotel Kalpaka International, 1993 LLR
117 (SC).

(ii) The contributions go into a fund under section 26 for disbursal of benefits in case of
accident, disablement, sickness, maternity etc. The contribution required to be made is not paid
back even if employee does not avail any benefit; Bharagath Engineering v. Ranganayaki, (2003)
2 SCC 138.

27. Grant by the Central Government.

[Rep. by the Employees” State Insurance (Amendment) Act, 1966 (44 of 1966), sec. 12
(w.e.f. 17-6-1967)].

28. Purposes for which the Fund may be expended.

Subject to the provisions of this Act and of any rules made by the Central Government in that
behalf, the Employees’ State Insurance Fund shall be expended only for the following purposes,
namely —

(i) payment of benefits and provision of medical treatment and attendance to insured
persons and, where the medical benefit is extended to their families, the provision of such
medical benefit to their families, in accordance with the provisions of this Act and defraying the
charges and costs in connection therewith;

(i) payment of fees and allowances to members of the Corporation, the Standing
Committee and the Medical Benefit Council, the Regional Boards, Local Committees and
Regional and Local Medical Benefit Councils;

(iii)  Payment of salaries, leave and joining time allowances, travelling and compensatory
allowances, gratuities and compassionate allowances, pensions, contributions to provident or
other benefit fund of officers and servants of the Corporation and meeting the expenditure in
respect of officers and other services set up for the purpose of giving effect to the provisions of
this Act;

(iv) establishment and maintenance of hospitals, dispensaries and other institutions and
the provision of medical and other ancillary services for the benefit of insured persons and, where
the medical benefit is extended to their families, their families;

(v) payment of contributions to any State Government [***] local authority or any
private body or individual, towards the cost of medical treatment and attendance provided to
insured persons and, where the medical benefit is extended to their families, their families,
including the cost of any building and equipment, in accordance with any agreement entered into
by the Corporation;

(vi) defraying the cost (including all expenses) of auditing the accounts of the
Corporation and of the valuation of its assets and liabilities;

(vii)  defraying the cost (including all expenses) of the Employees’ Insurance Courts set up
under this Act;

1. The words “Part B State”, omitted by Act 53 of 1951, sec. 11 (w.e.f. 6-10-1951).



20

(viii) payment of any sums under any contract entered into for the purposes of this Act by
the Corporation or the Standing Committee or by any officer duly authorised by the Corporation
or the Standing Committee in that behalf;

(ix)  payment of sums under any decree, order or award of and Court or Tribunal against
the Corporation or any of its officers or servants for any act done in the execution of his duty or
under a compromise or settlement of any suit or other legal proceeding or claim instituted or
made against the Corporation;

(x) defraying the cost and other charges of instituting or defending any civil or criminal
proceedings arising out of any action taken under this Act;

(xi)  defraying expenditure, within the limits prescribed, on measures for the improvement
of the health and welfare of insured persons and for the rehabilitation and re-employment of
insured persons who have been disabled or injured; and

(xii)  such other purposes as may be authorised by the Corporation with the previous
approval of the Central Government.

'[28A. Administrative expenses.

The types of expenses which may be termed as administrative expenses and the percentage of
the income of the Corporation which may be spent for such expenses shall be such as may be
prescribed by the Central Government and the Corporation shall keep its administrative expenses
within the limit so prescribed by the Central Government.]

29. Holding of property etc.

(1) The Corporation may, subject to such conditions as may be prescribed by the Central
Government, acquire and hold property, both movable and immovable, sell or otherwise transfer
any movable or immovable property which may have become vested in or have been acquired by
it and do all things necessary for the purposes for which the Corporation is established.

(2) Subject to such conditions as may be prescribed by the Central Government, the
Corporation may from time to time invest any moneys which are not immediately required for
expenses properly defrayable under this Act and may, subject to as aforesaid, from time to time
re-invest or realise such investments.

(3) The Corporation may, with the previous sanction of the Central Government and on
such terms as may be prescribed by it, raise loans and take measures for discharging such loans.

(4) The Corporation may constitute for the benefit of its staff or any class of them, such
provident or other benefit fund as it may think fit.

30. Vesting of the property in the Corporation.

All property acquired before the establishment of the Corporation shall vest in the
Corporation and all income derived and expenditure incurred in this behalf shall be brought into
the books of the Corporation.

31. Expenditure by Central Government to be treated as a loan. [Rep. by the Employee’
State Insurance (Amendment) Act, 1966 (44 of 1966), sec. 12 (w.e.f. 17-6-1967)]

1. Ins. by Act 29 of 1989, sec. 9 (w.e.f. 1-5-1997).
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32. Budget estimates.

The Corporation shall in each year frame a budget showing the probable receipts and the
expenditure which it proposes to incur during the following year and shall submit a copy of the
budget for the approval of the Central Government before such date as may be fixed by it in that
behalf. The budget shall contain provisions adequate in the opinion of the Central Government
for the discharge of the liabilities incurred by the Corporation and for the maintenance of a
working balance.

33. Accounts.

The Corporation shall maintain correct accounts of its income and expenditure in such form
and in such manner as may be prescribed by the Central Government.

1134, Audit.

(1) The accounts of the Corporation shall be audited annually by the Comptroller and Auditor-
General of India and any expenditure incurred by him in connection with such audit shall be
payable by the Corporation to the Comptroller and Auditor-General of India.

2 The Comptroller and Auditor-General of India and any person appointed by him in
connection with the audit of the accounts of the Corporation shall have the same rights and
privileges and authority in connection with such audit as the Comptroller and Auditor-General
has, in connection with the audit of Government accounts and, in particular, shall have the right
to demand the production of books, accounts, connected vouchers and other documents and
papers and to inspect any of the offices of the Corporation.

3 The accounts of the Corporation as certified by the Comptroller and Auditor-General
of India or any other person appointed by him in this behalf together with the audit report thereon
shall be forwarded to the Corporation which shall forward the same to the Central Government
along with its comments on the report of the Comptroller and Auditor General.]

35. Annual Report.

The Corporation shall submit to the Central Government an annual report of its work and
activities.

36. Budget, audited accounts and the annual report to be placed before Parliament.

The annual report, the audited accounts of the Corporation, 2[together with 3[the report of the
Comptroller and Auditor General of India thereon and the comments of the Corporation on such
report] under section 34] and the budget as finally adopted by the Corporation shall be placed
before “[Parliament] >[***].

37. Valuation of assets and liabilities.

The Corporation shall, at intervals of °[three years], have a valuation of its assets and liabilities
made by a valuer appointed with the approval of the Central Government:
PROVIDED that it shall be open to the Central Government to direct a valuation to be
made at such other times as it may consider necessary.

1. Subs. by Act 29 of 1989, sec. 10, for section 34 (w.e.f. 20-10-1989).

2. Ins. by Act 44 of 1966, sec. 13 (w.e.f. 17-6-1967).

3. Subs. by Act 29 of 1989, sec. 11(i), for "auditor's report thereon” (w.e.f. 20-10-1989).
4. Subs. by the A.O. 1950, for "the Central Legislature™.

5. The words "and published in the Gazette of India" omitted by Act 29 of 1989, sec. 110
(w.e.f. 20-10-1989).

6. Subs. by Act 18 of 2010, sec. 7, for "five years" (w.e.f. 1-6-2010).
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CHAPTER IV
CONTRIBUTIONS
38. All employees to be insured.

Subject to the provisions of this Act, all employees in factories or establishments to which this
Act applies shall be insured in the manner provided by this Act.

COMMENTS

The Employees' State Insurance Act is aimed at conferring benefits on employees in case of
sickness, maternity and employment injury. Section 38 of the Act mandates that all the employees
in the factories or establishments shall be insured. The initial and vital endeavour should be to
identify the beneficiaries or the employees for insurance, Transport Corporation of India v.
Employees' State Insurance Corporation, AIR 2000 SC 238.

39. Contributions.

(1) The contribution payable under this Act in respect of an employee shall comprise
contribution payable by the employer (hereinafter referred to as the employer’s contribution) and
contribution payable by the employee (hereinafter referred to as the employee’s contribution) and
shall be paid to the Corporation.

1[(2) The contributions shall be paid at such rates as may be prescribed by the Central
Government:

Provided that the rates so prescribed shall not be more than the rates which were in force
immediately before the commencement of the Employees’ State Insurance (Amendment) Act,
1989 (29 of 1989).

2[(3) The wage period in relation to an employee shall be the unit in respect of which all
contributions shall be payable under this Act.]

(4) The contributions payable in respect of each *[wage period] shall ordinarily fall due
on the last day of the *[wage period], and where an employee is employed for part of the *[wage
period], or is employed under two or more employers during the same °[wage period] the
contributions shall fall due on such days as may be specified in the regulations.

‘[(5) (a) If any contribution payable under this Act is not paid by the principal employer on
the date on which such contribution has become due, he shall be liable to pay simple interest at
the rate of twelve percent per annum or at such higher rate as may be specified in the regulations
till the date of its actual payment:

Provided that higher interest specified in the regulations shall not exceed the lending rate of
interest charged by any scheduled bank.

(b) Any interest recoverable under clause (a) may be recovered as an arrear of land
revenue or under section 45-C to section 45-I.

Explanation. — In this sub-section “scheduled bank” means a bank for the time being
included in the Second Schedule to the Reserve Bank of India Act, 1934 (2 of 1934).]

COMMENTS

(1) No contribution need to be made on the incentive offered to the employees for a limited period
and was paid at staggered intervals; Employees State Insurance Corpn., Hyderabad v. A.P.
Electrical Equipment Corporation a Unit of ECE Industries Ltd, Visakhapattnam, 2005 LLR 466.

1. Subs. by Act 29 of 1989, sec. 12(i), for sub-section (2) (w.e.f. 1-2-1991).
2. Subs. by Act 45 of 1984, sec. 4, for sub-section (3) (w.e.f. 27-1-1985).

3. Subs. by Act 45 of 1984, sec. 4, for "week" (w.e.f. 27-1-1985).

4. Ins. by Act 29 of 1989, sec. 12(ii) (w.e.f. 20-10-1989).
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(ii) Payment of statutory interest on delayed deposit of E.S.I. contribution cannot be waived
even when the E.I. Court has granted payment by instalments; Employee State Insurance Corpn.
v. Bagsvig, 2005 LLR 983.

(iii) The liability to pay the entire contribution under section 39 is of the employer Regional
Director, Employees' State Insurance Corporation v. Fashion Fabrics, (1990) 2 CLR 844 (Ker).

(iv) Contribution is payable by the employer even in respect of casual labourers under
section 39(3) and (4); Employees' State Insurance Corporation v. Jaipur Enterprises, (1988) 56
FLR 207 (Raj).

(v) The employer is statutorily bound to contribute, whether he has sufficient resources or
not, South India Viscose Co-op. Stores Ltd. v. Regional Director, Employees' State Insurance
Corporation, (1986) 68 FLR 329 (Mad).

(vi) Contribution for the past period is recoverable even if the employees had not availed the
benefit of insurance; Employees' State Insurance Corporation v. Hotel Kalpaka International,
1993 LLR 177 (SC).

(vii) Contributions are to be paid only on the wages payable to the eligible employees;
Employees' State Insurance Corporation v. Vijayamohini Mills, (1990) 76 FIR 246 (Ker).

(viii) Only wages paid to the employees can be reckoned for calculation of contributions;
Employees' State Insurance Corporation v. Ram Lal Textiles, (1990) 61 FLR 298.

(ix) The E.S.I.C. must hear an employer before determining the contribution to be payable
by him if there is any dispute regarding such liability; Rameshwar Jute Mills Ltd. v. Employees'
State Insurance Corporation, AIR 1986 Pat 228.

(X) The employer can claim refund of ESI contributions which have been deposited by
mistake; Anil Textile Industry v. Employees' State Insurance Corporation, (1992) 64 FLR 856
(Raj).

(xi) Section 39(5)(a) applies where the employer fails to make contributions. If such failure
is on account of circumstances beyond his control or if the circumstances make it impossible for
the employer to make contributions even if he wanted to do so, unless he risks being hauled up
for contempt of court, such failure on the part of the employer in making payments in time cannot
be called a failure within the meaning of clause (a) of sub-section (5) so as to call for levying of
interest; H.M.T. Ltd. v. Employees’ State Insurance Corporation, (1998) 92 FIJR 454 (Kar).

(xii) The applicability of the clause (a) of sub-section (5) of section 39 of the Act is where
the employer fails to make contributions. If such failure is on account of circumstances beyond
his control or if the circumstances make it impossible for the employer to make contributions
even if he wanted to do so unless the risks being hauled up for contempt of Court, such failure on
the part of the employer in making payment in time cannot be called a failure within the meaning
of this provision; Fenner (India) Ltd. v. Joint Regional Director, Employees' State Insurance
Corporation, (2003) 2 LLJ 447 (Mad).

40. Principal employer to pay contributions in the first instance.

(1) The principal employer shall pay in respect of every employee, whether directly
employed by him or by or through an immediate employer, both the employer’s contribution and
the employee’s contribution.

(2) Notwithstanding anything contained in any other enactment but subject to the
provisions of this Act and the regulations, if any, made thereunder, the principal employer shall,
in the case of an employee directly employed by him (not being an exempted employee), be
entitled to recover from the employee the employee’s contribution by reduction from his wages
and not otherwise:
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Provided that no such deduction shall be made from any wages other than such as relate to
the period or part of the period in respect of which the contribution is payable] or in excess of the
sum representing the employee’s contribution for the period.

(3) Notwithstanding any contract to the contrary, neither the principal employer nor the
immediate employer shall be entitled to deduct the employer’s contribution from any wages
payable to an employee or otherwise to recover it from him.

(4) Any sum deducted by the principal employer from wages under this Act shall be
deemed to have been entrusted to him by the employee for the purpose of paying the contribution
in respect of which it was deducted.

(5) The principal employer shall bear the expenses of remitting the contributions to the
Corporation.

COMMENTS

(i) Principal employer is liable to pay contributions; Vemly Hotels v. Kuldeep Singh, (1987)
55 FLR 183 (Bom).

(ii) The employer's liability to contribute continues till the closure of factory or establishment;
Employees' State Insurance Corporation v. Hotel Kalpaka International, 1993 LLR 117 (SC).

41. Recovery of contributions from immediate employer.

(1) A principal employer, who has paid contribution in respect of an employee employed by
or through an immediate employer, shall be entitled to recover the amount of the contribution so
paid (that is to say the employer’s contribution as well as the employee’s contribution, if any,)
from the immediate employer, either by deduction from any amount payable to him by the
principal employer under any contract, or as a debt payable by the immediate employer.

Explanation. —

[(1A)  The immediate employer shall maintain a register of employees employed by or
through him as provided in the regulations and submit the same to the principal employer before
the settlement of any amount payable under sub-section (1)].

(2) In the case referred to in sub-section (1), the immediate employer shall be entitled to
recover the employee’s contribution from the employee employed by or through him by
deduction from wages and not otherwise, subject to the conditions specified in the proviso to sub-
section (2) of section 40.

2[***]
42. General provisions as to payment of contributions.

(1) No employee’s contribution shall be payable by or on behalf of an employee whose
average daily wages °[during a wage period are below “[such wages as may be prescribed by the
Central Government]].

1. Ins. by Act 29 of 1989, sec. 13 (w.e.f. 1-2-1991).

2. Explanation omitted by Act 44 of 1966, sec. 14 (w.e.f. 28-1-1968).

3. Subs. by Act 45 of 1984, sec. 5, for "are below one rupee and fifty paise" (w.e.f. 27-1-1985).
Earlier the words "one rupee and fifty paise™ were substituted by Act 44 of 1966, sec. 15(a) for
the words "one rupee” (w.e.f. 28-1-1968).

4. Subs, by Act 29 of 1989, sec. 14(i), for "six rupees" (w.e.f. 1-2-1991).
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Explanation. — The average daily wages of an employee shall be calculated *[in such
manner as may be prescribed by the Central Government.]

(2) Contribution (both the employer’s contribution and the employee’s contribution)
shall be payable by the principal employer for each ?[wage period] *[in respect of the whole or
part of which wages are payable to the employee and not otherwise.]

4[***]
5[***]
COMMENTS

Provision of Section 42 does not prescribe that employees has to work for a particular
period for availing benefit of said provision; Roya Western India Turf Club Ltd. v. E.S1
Corporation, AIR 2016 SC 1143.

43. Method of payment of contribution.

Subject to the provisions of this Act, the Corporation may make regulations for any matter
relating or incidental to the payment and collection of contributions payable under this Act and
without prejudice to the generality of the foregoing power such regulations may provide for —

(@) the manner and time of payment of contributions;

(b) the payment of contributions by means of adhesive or other stamp affixed to or
impressed upon books, cards or otherwise and regulating the manner, times and conditions in, at
and under which, such stamps are to be affixed or impressed,;

®[(bb) the date by which evidence of contributions having been paid is to be received by the
Corporation;]

(c) the entry in or upon books or cards of particular of contributions paid and benefits
distributed in the case of the insured persons to whom such books or cards relate; and

(d) the issue, sale custody, production, inspection and delivery of books or cards and the
replacement of books or cards which have been lost, destroyed or defaced.

"T44. Employers to furnish returns and maintain registers, in certain cases.

(1) Every principal and immediate employer shall submit to the Corporation or to such officer
of the Corporation as it may direct such returns in such form and containing such particulars
relating to persons employed by him or to any factory or establishment in respect of which he is
the principal or immediate employer as may be specified in regulations made in this behalf.

(2) Where in respect of any factory or establishment the Corporation has reason to
believe that a return should have been submitted under sub-section (1) but has not been so
submitted, the Corporation may require any person in charge of the factory or establishment to
furnish such particulars as it may consider necessary for the purpose of enabling the Corporation
to decide whether the factory or establishment is a factory or establishment to which this Act
applies.

1. Subs by Act 29 of 1989, sec. 14, for "in such manner specified in the First Schedule” (w.e.f. 1-
2-1991).

2. Subs. by Act 45 of 1984, sec. 5, for "week" (w.e.f. 27-1-1985).

3. Subs. by Act 44 of 1966, sec. 15(b), for "during the whole or part of which an employee is
employed” (w.e.f. 28-1-1968).

4. Sub-section (3) omitted by Act 45 of 1984, sec. 5 (w.e.f. 27-1-1985).

5. Sub-sections (4) and (5) omitted by Act 44 of 1966, sec. 15(c) (w.e.f. 28-1-1968).
6. Ins. by Act 44 of 1966, sec. 16 (w.e.f. 28-1-1968).

7. Subs, by Act 53 of 1951, sec. 12, for section 44 (w.e.f. 6-10-1951).
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(3) Every principal and immediate employer shall maintain such registers or records in
respect of his factory or establishment as may be required by regulations made in this behalf.]

COMMENTS

It is mandatory on the part of the establishment to maintain the records and to produce the same
whenever demanded by the authorities. If there is contravention, the punishment as stipulated by
section 85(g) of the Act will be imposed; State through the Manager, State Insurance Corporation,
Gulbarga v. Kranthi Kumar, 2005 LLR 376.

45. *[Social Security Officers], their functions and duties.

(1) The Corporation may appoint such persons as ‘[Social Security Officers], as it thinks fit,
for the purposes of this Act, within such local limits as it may assign to them.

(2) Any ?[Social Security Officer] appointed by the Corporation under sub-section (1)
(hereinafter referred to as 2[Social Security Officer], or other official of the Corporation
authorised in this behalf by it may, for the purposes of enquiring into the correctness of any of the
particulars stated in any return referred to in section 44 or for the purpose of ascertaining whether
any of the provisions of this Act has been complied with —

(a) require any principal or immediate employer to furnish to him such information
as he may consider necessary for the purposes of this Act; or

(b) at any reasonable time enter any office, establishment, factory or other premises
occupied by such principal or immediate employer and require any person found
in charge thereof to produce to such ?[Social Security Officer] or other official
and allow him to examine such accounts, books and other documents relating to
the employment of persons and payment of wages or to furnish to him such
information as he may consider necessary; or

(c) examine, with respect to any matter relevant to the purposes aforesaid, the
principal or immediate employer, his agent or servant, or any person found in
such factory, establishment, office or other premises, or any person whom the
said ?[Social Security Officer] or other official has reasonable cause to believe
to be or to have been an employee;

’[(d) make copies of, or take extracts from, any register, account book or other
document maintained in such factory, establishment, office or other
premises;]

%[(e) exercise such other powers as may be prescribed.]

(3) An?[Social Security Officer] shall exercise such functions and perform such duties as
may be authorised by the Corporation or as may be specified in the regulations.

“[(4) Any officer of the Corporation authorised in this behalf by it may, carry out re-
inspection or test inspection of the records and returns submitted under section 44 for the purpose
of verifying the correctness and quality of the inspection carried out by a Social Security Officer.

1. Subs. by Act 18 of 2010, sec. 8(a), for "Inspectors” (w.e.f. 1-6-2010).
2. Subs. by Act 18 of 2010, sec. 8(a), for "Inspector” (w.e.f. 1-6-2010).
3. Ins. by Act 53 of 1951, sec. 13 (w.e.f. 6-10-1951).

4. Ins. by Act 18 of 2010, sec. 8(b) (w.e.f. 1-6-2010).
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'[45A. Determination of contributions in certain cases.

(1) Where in respect of a factory or establishment no returns, particulars, registers or records
are submitted, furnished or maintained in accordance with the provisions of section 44 or any
?[Social Security Officer] or other official of the Corporation referred to in sub-section (2) of
section 45 is *[prevented in any manner] by the principal or immediate employer or any other
person, in exercising his functions or discharging his duties under section 45, the Corporation
may, on the basis of information available to it, by order, determine the amount of contributions
payable in respect of the employees of that factory or establishment.

“[Provided that no such order shall be passed by the Corporation unless the principal or
immediate employer or the person in charge of the factory or establishment has been given a
reasonable opportunity of being heard.]

°[Provided further that no such order shall be passed by the Corporation in respect of the
period beyond five years from the date on which the contribution shall become payable.]

(2) An order made by the Corporation under sub-section (1) shall be sufficient proof of
the claim of the Corporation under section 75 or for recovery of the amount determined by such
order as an arrear of land revenue under section 45-B °[or the recovery under section 45-C to
section 45-1.]

COMMENTS

(i) The plea of the employer that he was not allowed to produce all documents and the registers to
attract the applicability of the E.S.l. Act will not be tenable when these have been found to be
bogus; Srinidhi Bars and Restaurant, Bangalore v. Regional Director, E.S.l. Corporation,
Bangalore, 2006 LLR 41.

(ii) Assessment is ad hoc with record; R.S. Ganesh Das Dhomi Mal v. Employees' State
Insurance Corporation, (1988) 56 FLR 111 (Del).

(iii) The Limitation Act will have no scope for operation in respect of any claims arising under
section 45A of the Act; Employees' State Insurance Corporation v. Ramadas Reddiar, (1980) 56
FJR 490 (Mad).

(iv) Amount determined under section 45A can be recovered from the employer as arrears of land
revenue; Modi Steels v. Employees’ State Insurance Corporation, (1989) 59 FLR 176 (All).

(v) Regional Director and not the ESI Inspector is empowered to determine the contributions by
giving opportunity to the employer; Employees' State Insurance Corporation, Jaipur v. Bharat
Motors, Sri Ganganagar, 2001 LLR 49 (Raj HC).

(vi) In the absence of an order determining the amount payable under section 45A of the
Employees' State Insurance Act, 1948, recovery proceedings under section 45B of the Act could
not be initiated; Employees' State Insurance Corporation v. Depot Manager, M.P.S.R.T.C., (2003)
2 LLJ 351 (MP).

1. Ins. by Act 44 of 1966, sec. 17 (w.e.f. 17-6-1967).

2. Subs. by Act 18 of 2010, sec. 9(i), for "Inspector” (w.e.f. 1-6-2010).

3. Subs. by Act 29 of 1989, sec. 15(i)(a), for "obstructed" (w.e.f. 20-10-1989).
4. Ins. by Act 29 of 1989, sec. 15(i)(b) (w.e.f. 20-10-1989).

5. Ins. by Act 18 of 2010, sec. 9(ii) (w.e.f. 1-6-2010).

6. Added by Act 29 of 1989, sec. 15(ii) (w.e.f. 20-10-1989).
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'[45AA. Appellate Authority.

If an employer is not satisfied with the order referred in section 45-A, he may prefer an appeal
to an appellate authority as may be provided by regulation, within sixty days of the date of such
order after depositing twenty-five per cent. of the contribution so ordered or the contribution as
per his own calculation, whichever is higher, with the Corporation:

Provided that if the employer finally succeeds in the appeal, the Corporation shall refund such
deposit to the employer together with such interest as may be specified in the regulation.]

?[45B. Recovery of contributions.
Any contribution payable under this Act may be recovered as an arrear of land revenue.]
*[45C. Issue of certificate to the Recovery Officer.

(1) Where any amount is in arrear under this Act, the authorised officer may issue, to the
Recovery Officer, a certificate under his signature specifying the amount of arrears and the
Recovery Officer, on receipt of such certificate, shall proceed to recover the amount specified
therein from the factory or establishment or, as the case may be, the principal or immediate
employer by one or more of the modes mentioned below : —

(@) attachment and sale of the movable or immovable property of the factory or
establishment or, as the case may be, the principal or immediate employer;

(b) arrest of the employer and his detention in prison;

(c) appointing a receiver for the management of the movable or immovable
properties of the factory or establishment, or, as the case may be, the employer:

Provided that the attachment and sale of any property under this section shall first be
effected against the properties of the factory or establishment and where such attachment and sale
is insufficient for recovering the whole of the amount of arrears specified in the certificate, the
Recovery Officer may take such proceedings against the property of the employer for recovery of
the whole or any part of such arrears.

(2) The authorised officer may issue a certificate under sub-section (1) notwithstanding
that proceedings for recovery of the arrears by any other mode have been taken.]

COMMENTS

Attachment of Bank account of the defaulter can be undertaken for recovery of dues,
notwithstanding issuance of certificate under section 45C; Ranchi Refractories v. Regional
Director, Employee State Insurance Corporation, Patna, 2005 LLR 620.

3[45D. Recovery officer to whom certificate is to be forwarded.

(1) The authorised officer may forward the certificate referred to in section 45-C to the
Recovery Officer within whose jurisdiction the employer —

(a) carries on his business or profession or within whose jurisdiction the principal
place of his factory or establishment is situate; or

(b) resides or any movable or immovable property of the factory or establishment or
the principal or immediate employer is situate.

1. Ins. by Act 18 of 2010, sec. 10 (w.e.f. 1-6-2010).
2. Ins. by Act 44 of 1966, sec. 17 (w.e.f. 17-6-1967).
3. Ins. by Act 29 of 1989, sec. 16 (w.e.f. 1-9-1991).
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(2) Where a factory or an establishment or the principal or immediate employer has
property within the jurisdiction of more than one Recovery Officer and the Recovery Officer to
whom a certificate is sent by the authorised officer —

(a) s not able to recover the entire amount by the sale of the property, movable or
immovable, within his jurisdiction; or

(b) is of the opinion that, for the purpose of expediting or securing the recovery of
the whole or any part of the amount, it is necessary so to do,

he may send the certificate or, where only a part of the amount is to be recovered, a copy of the
certificate certified in the manner prescribed by the Central Government and specifying the
amount to be recovered to the Recovery Officer within whose jurisdiction the factory or
establishment or the principal or immediate employer has property or the employer resides, and
thereupon that Recovery Officer shall also proceed to recover the amount due under this section
as if the certificate or the copy thereof had been the certificate sent to him by the authorised
officer.]

[45E. Validity of certificate and amendment thereof.

(1) When the authorised officer issues a certificate to a Recovery Officer under section 45C, it
shall not be open to the factory or establishment or the principal or immediate employer to
dispute before the Recovery Officer the correctness of the amount, and no objection to the
certificate on any other ground shall also be entertained by the Recovery Officer.

(2) Notwithstanding the issue of a certificate to a Recovery Officer, the authorised
officer shall have power to withdraw the certificate or correct any clerical or arithmetical mistake
in the certificate by sending an intimation to the Recovery Officer.

(3) The authorised officer shall intimate to the Recovery Officer any orders withdrawing
or canceling a certificate or any correction made by him under sub-section (2) or any amendment
made under sub-section (4) of section 45-F.]

'[45F. Stay of proceedings under certificate and amendment or withdrawal thereof.

(1) Notwithstanding that a certificate has been issued to the Recovery Officer for the
recovery of any amount, the authorised officer may grant time for the payment of the amount, and
thereupon the Recovery Officer shall stay the proceedings until the expiry of the time so granted.

(2) Where a certificate for the recovery of amount has been issued, the authorised officer
shall keep the Recovery Officer informed of any amount paid or time granted for payment,
subsequent to the issue of such certificate.

(3) Where the order giving rise to a demand of amount for which a certificate for
recovery has been issued has been modified in appeal or other proceedings under this Act, and, as
a consequence thereof, the demand is reduced but the order is the subject matter of a further
proceeding under this Act, the authorised officer shall stay the recovery of such part of the
amount of the certificate as pertains to the said reduction for the period for which the appeal or
other proceeding remains pending.

(4) Where a certificate for the recovery of amount has been issued and subsequently the
amount of the outstanding demand is reduced as a result of an appeal or other proceedings under
this Act, the authorised officer shall, when the order which was the subject-matter of such appeal
or other proceeding has become final and conclusive, amend the certificate or withdraw it, as the
case may be.]

1. Ins. By Act 29 of 1989, sec. 16 (w.e.f. 1-9-1991).
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[45G. Other modes of recovery.

(1) Notwithstanding the issue of a certificate to the Recovery Officer under section 45-C, the
Director General or any other officer authorised by the Corporation may recover the amount by
any one or more of the modes provided in this section.

(2) If any amount is due from any person to any factory or establishment or, as the case
may be, the principal or immediate employer who is in arrears, the Director General or any other
officer authorised by the Corporation in this behalf may require such person to deduct from the
said amount the arrears due from such factory or establishment or, as the case may be, the
principal or immediate employer under this Act and such person shall comply with any such
requisition and shall pay the sum so deducted to the credit of the Corporation :

Provided that nothing in this sub-section shall apply to any part of the amount exempt from
attachment in execution of a decree of a civil court under section 60 of the Code of Civil
Procedure, 1908 (5 of 1908).

(3) (i) The Director General or any other officer authorised by the Corporation in this behalf
may, at any time or from time to time, by notice in writing, require any person from whom money
is due or may become due to the factory or establishment or, as the case may be, the principal or
immediate employer or any person who holds or may subsequently hold money for or on account
of the factory or establishment or as the case may be, the principal or immediate employer, to pay
to the Director General either forthwith upon the money becoming due or being held or at or
within the time specified in the notice (not being before the money becomes due or is held) so
much of the money as is sufficient to pay the amount due from the factory or establishment or, as
the case may be, the principal or immediate employer in respect of arrears or the whole of the
money when it is equal to or less than that amount.

(i) A notice under this sub-section may be issued to any person who holds or may
subsequently hold any money for or on account of the principal or immediate employer jointly
with any other person and for the purposes of this sub-section, the shares of the joint-holders in
such account shall be presumed, until the contrary is proved to be equal.

(iii) A copy of the notice shall be forwarded to the principal or immediate employer at
his last address known to the Director-General or, as the case may be, the officer so authorised
and in the case of a joint account to all the joint-holders at their last addresses known to the
Director-General or the officer so authorised.

(iv)  Save as otherwise provided in this sub-section, every person to whom a notice is
issued under this sub-section shall be bound to comply with such notice, and, in particular, where
any such notice is issued to a post office, bank or an insurer, it shall not be necessary for any pass
book, deposit receipt, policy or any other document to be produced for the purpose of any entry,
endorsement or the like being made before payment is made notwithstanding any rule, practice or
requirement to the contrary.

(v)  Any claim respecting any property in relation to which a notice under this sub-
section has been issued arising after the date of the notice shall be void as against any demand
contained in the notice.

(vi)  Where a person to whom a notice under this sub-section is sent objects to it by a
statement on oath that the sum demanded or any part thereof is not due to the principal or
immediate employer or that he does not hold any money for or on account of the principal or
immediate employer, then, nothing contained in this sub-section shall be deemed to require such
person to pay any such sum or part thereof, as the case may be, but if it is discovered that such
statement was false in any material particulars, such person shall be personally liable to the
Director General or the officer so authorised to the extent of his own liability to the principal or
immediate employer on the date of the notice, or to the extent of the principal or immediate
employer’s liability for any sum due under this Act, whichever is less.

(vii)  The Director General or the officer so authorised may, at any time or from time
to time, amend or revoke any notice issued under this sub-section or extend the time for making
any payment in pursuance of such notice.

(viii)  The Director General or the officer so authorised shall grant a receipt for any
amount paid in compliance with a notice issued under this sub-section and the person so paying
shall be fully discharged from his liability to the principal or immediate employer to the extent of
the amount so paid.

1. Ins. By Act 29 of 1989, sec. 16 (w.e.f. 1-9-1991).
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(ix)  Any person discharging any liability to the principal or immediate employer after
the receipt of a notice under this sub-section shall be personally liable to the Director General or
the officer so authorised to the extent of his own liability to the principal or immediate employer
so discharged or to the extent of the principal or immediate employer’s liability for any sum due
under this Act, whichever is less.

(x) If the person to whom a notice under this sub-section is sent fails to make
payment in pursuance thereof to the Director- General or the officer so authorised, he shall be
deemed to be a principal or immediate employer in default in respect of the amount specified in
the notice and further proceedings may be taken against him for the realisation of the amount as if
it were an arrear due from him, in the manner provided in sections 45-C to 45-F and the notice
shall have the same effect as an attachment of a debt by the Recovery Officer in exercise of his
powers under section 45-C.

(4) The Director-General or the officer authorised by the Corporation in this behalf may
apply to the court in whose custody there is money belonging to the principal or immediate
employer for payment to him of the entire amount of such money, or if it is more than the amount
due, an amount sufficient to discharge the amount due.

(5) The Director General or any officer of the Corporation may, if so authorised by the
Central Government by general or special order, recover any arrears of amount due from a factory
or an establishment or, as the case may be, from the principal or immediate employer by distraint
and sale of its or his movable property in the manner laid down in the Third Schedule to the
Income-tax Act, 1961 (43 of 1961).]

[ 45H. Application of certain provisions of the Income-Tax Act.

The provisions of the Second and Third Schedules to the Income-tax Act, 1961 (43 of 1961)
and the Income-tax (Certificate Proceedings) Rules, 1962, as in force from time to time, shall
apply with necessary modifications as if the said provisions and the rules referred to the arrears of
the amount of contributions, interests or damages under this Act instead of to the income-tax:

Provided that any reference in the said provisions and the rules to the “assessee” shall be
construed as a reference to a factory or an establishment or the principal or immediate employer
under this Act.]

'[451. Definitions.
For the purposes of sections 45-C to 45-H,

(a) “authorized officer” means the Director-General, Insurance Commissioner, Joint
Insurance Commissioner, Regional Director or such other officer as may be authorised by
the Central Government, by notification in the Official Gazette;

(b) “Recovery Officer” means any officer of the Central Government, State Government or
the Corporation, who may be authorised by the Central Government, by notification in
the Official Gazette, to exercise the powers of a Recovery Officer under this Act.]

CHAPTER V
BENEFITS

46. Benefits.

(1) Subject to the provisions of this Act, the insured persons, *[their dependants or the
persons hereinafter mentioned, as the case may be,] shall be entitled to the following benefits,
namely: —

(a) periodical payments to any insured person in case of his sickness certified by a
duly appointed medical practitioner *[or by any other person possessing such
qualifications and experience as the Corporation may, by regulations, specify in
this behalf] (hereinafter referred to as sickness benefit;)

“[(b)  periodical payments to an insured woman in case of confinement or miscarriage
or sickness arising out of pregnancy, confinement, premature birth of child or
miscarriage, such woman being certified to be eligible for such payments by an
authority specified in this behalf by the regulations (hereinafter referred to as
maternity benefit);]

1. Ins. by Act 29 of 1989, sec. 16 (w.e.f. 1-9-1991).

2. Subs. by Act 44 of 1966, sec. 18(a), for "or, as the case may be, their dependants"” (w.e.f.
28-1-1968).

3. Ins. by Act 44 of 1966, sec. 18(b) (w.e.f. 28-1-1968).
4. Subs. by Act 44 of 1966, sec. 18(c), for clause (b) (w.e.f. 28-1-1968).
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(c) periodical payments to an insured person suffering from disablement as a result
of an employment injury sustained as an employee under this Act and certified
to be eligible for such payments by an authority specified in this behalf by the
regulations (hereinafter referred to as disablement benefit);

(d) periodical payments to such dependants of an insured person who dies as a
result of an employment injury sustained as an employee under this Act, as are
entitled to compensation under this Act (hereinafter referred to as dependants’
benefit); 1[***]

(e) medical treatment for and attendance on insured persons (hereinafter referred to
as medical benefit); ?[and]

2[(f) payment to the eldest surviving member of the family of an insured person who
has died, towards the expenditure on the funeral of the deceased insured person,
or, where the insured person did not have a family or was not living with his
family at the time of his death, to the person who actually incurs the expenditure
on the funeral of the deceased insured person (to be known as °[funeral
expenses]):

Provided that the amount of such payment shall not exceed “[such amount as may be
prescribed by the Central Government] and the claim for such payment shall be made within
three months of the death of the insured person or within such extended period as the Corporation
or any officer or authority authorised by it in this behalf may allow.]

(2) The Corporation may, at the request of the appropriate Government, and subject to
such conditions as may be laid down in the regulations, extend the medical benefits to the family
of an insured person.

COMMENTS

When the injury had been suffered after the claimant ceased to be an employee, he would not
be entitled to any benefit of disablement notwithstanding the fact that his contribution period and
his status as an insured person continued even after he ceased to be an employee; P.B.
Krishnakutty Nair v. Regional Director, ESI Corporation, 2008 (4) SCR 492: 2008 (7) SCC 450.

°[47. When person eligible for sickness benefit.
[Rep. by the Employee’s State Insurance [Amendment] Act, 1989 (29 of 1989), sec. 18
(1-2-1991)].]
48.  When person deemed available for employment.

[Rep. by the Employee’s State Insurance [Amendment] Act, 1966 (44 of 1966), sec. 20
(28-1-1968).]

°[49. Sickness benefit.

The qualification of a person to claim sickness benefit, the conditions subject to which such
benefit may be given, the rate and period thereof shall be such as may be prescribed by the
Central Government.

50. Maternity Benefit.

The qualification of an insured woman to claim maternity benefit, the conditions subject to
which such benefit may be given, the rates and period thereof shall be such as may be prescribed
by the Central Government.]

[51. Disablement benefit.
Subject to the provisions of this Act é[***] —

1. The word "and" omitted by Act 44 of 1966, sec. 18 (w.e.f. 28-1-1968).

2. Ins. by Act 44 of 1966, sec. 18 (w.e.f. 28-1-1968).

3. Subs. by Act 29 of 1989, sec. 17, for "“funeral benefit" (w.e.f. 20-10-1989).

4. Subs. by Act 29 of 1989, sec. 17, for "one hundred rupees” (w.e.f. 1-2-1991).

5. Section 47 was earlier substituted by Act 44 of 1966, sec. 19 (w.e.f. 22-1-1968).

6. Subs. by Act 29 of 1989, sec. 19, for sections 49 and 50 (w.e.f. 1-2-1991). Earlier sections 49
and 50 were amended by Act 44 of 1966, sections 21 and 22 (w.e.f. 28-1-1968).

7. Subs. by Act 44 of 1966, sec. 23, for section 51 (w.e.f. 28-1-1968).
8. The words "and the regulations, if any" omitted by Act 29 of 1989, sec. 20 (w.e.f. 1-2-1991).
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(a) a person who sustains temporary disablement for not less than three days (excluding
the day of accident) shall be entitled to periodical payment ‘[at such rates and for
such periods and subject to such conditions as may be prescribed by the Central
Government;]

(b) a person who sustains permanent disablement, whether total or partial, shall be
entitled to periodical payment ?[at such rates and for such periods and subject to
such conditions as may be prescribed by the Central Government.]

3[***]]

“[51A. Presumption as to accident arising in course of employment.

For the purposes of this Act, an accident arising in the course of °[an employee’s]
employment shall be presumed, in the absence of evidence to the contrary, also to have arisen out
of that employment.]

COMMENTS

Accident arisen out of employment is to be presumed and no other evidence is required,;
Harjinder Kaur v. Employees' State Insurance Corporation, (1987) 55 FLR 772 (P&H).

“[51B. Accidents happening while acting in breach of regulations, etc.

An accident shall be deemed to arise out of and in the course of °[an employee’s] employment
notwithstanding that he is at the time of the accident acting in contravention of the provisions of
any law applicable to him, or of any orders given by or on behalf of his employer or that he is
acting without instructions from his employer, if —

(a) the accident would have been deemed so to have arisen had the act not been done in
contravention as aforesaid or without instructions from his employer, as the case
may be; and

(b) the act is done for the purpose of and in connection with the employer’s trade or
business.]

“[51C. Accidents happening while travelling in employer’s transport. — (1) An accident
happening while an °[employee] is, with the express or implied permission of his employer,
travelling as a passenger by any vehicle to or from his place of work shall, notwithstanding that
he is under no obligation to his employer to travel by that vehicle, be deemed to arise out of and
in the course of his employment, if —

(a) the accident would have been deemed so to have arisen had he been under such
obligation; and

(b) at the time of the accident, the vehicle —

(i) is being operated by or on behalf of his employer or some other person by
whom it is provided in pursuance of arrangements made with his employer; and

(it) is not being operated in the ordinary course of public transport service.
(2) In this section “ vehicle” includes a vessel and an aircraft.]

1. Subs. by Act 29 of 1989, sec. 20(ii), for "for the period of such disablement in accordance with
the provisions of the First Schedule™ (w.e.f. 1-2-1991).

2. Subs. by Act 29 of 1989, sec. 20(iii), for "for such disablement in accordance with the
provisions of the First Schedule” (w.e.f. 1-2-1991).

3. Proviso omitted by Act 29 of 1991, sec. 2Q(iv) (w.e.f. 1-2-1991).

4. Subs. by Act 44 of 1966, sec. 23, for section 51 (w.e.f. 28-1-1968).

5. Subs. by Act 18 of 2010, sec. 11, for "an insured person's” (w.e.f. 1-6-2010).
6. Subs. by Act 18 of 2010, sec. 12, for "insured person™ (w.e.f. 1-6-2010).
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[51D. Accidents happening while meeting emergency.

An accident happening to an ?[employee] in or about any premises at which he is for the time
being employed for the purpose of his employer’s trade or business shall be deemed to arise out
of and in the course of his employment, if it happens while he is taking steps, on an actual or
supposed emergency at those premises, to rescue, succour or protect persons who are, or are
thought to be or possibly to be, injured or imperiled, or to avert or minimize serious damage to

property.]
*[51E. Accidents happening while commuting to the place of work and vice versa.

An accident occuring to an employee while commuting from his residence to the place of
employment for duty or from the place of employment to his residence after performing duty,
shall be deemed to have arisen out of and in the course of employment if nexus between the
circumstances, time and place in which the accident occured and the employment is established.]

‘[52. Dependants’ benefit.

(1) If an insured person dies as a result of an employment injury sustained as an employee
under this Act (whether or not he was in receipt of any periodical payment for temporary
disablement in respect of the injury) dependants’ benefit shall be payable °[at such rates and for
such periods and subject to such conditions as may be prescribed by the Central Government] to
his dependants specified in é[sub-clause (i), sub-clause (i-a) and] sub-clause (ii) of clause (6A) of
section 2.

(2) In case the insured person dies without leaving behind him the dependants as
aforesaid, the dependants’ benefit shall be paid to the other dependants of the deceased [at such
rates and for such periods and subject to such conditions as may be prescribed by the Central
Government.]

“[52A. Occupational disease.

(1) If an employee employed in any establishment specified in Part A of the Third Schedule
contracts any disease specified therein as an occupational disease peculiar to that employment, or
if an employee employed in the employment specified in Part B of that Schedule for a continuous
period of not less than six months contracts any disease specified therein as an occupational
disease peculiar to that employment or if an employee employed in any employment specified in
Part C of that Schedule for such continuous period as the Corporation may specify in respect of
each such employment, contracts any disease specified therein as an occupational disease peculiar
to that employment, the contracting of the disease shall, unless the contrary is proved, be deemed
to be an ““ employment injury > arising out of and in the course of employment.

(2) (i) Where the Central Government or a State Government, as the case may be, adds
any description of employment to the employment specified in Schedule III to the Workmen’s
Compensation Act, 1923 by virtue of the powers vested in it under sub-section (3) of Sec. 3 of the
said Act, the said description of employment and the occupational diseases specified under that
sub-section as peculiar to that description of employment shall be deemed to form part of the
Third Schedule.

1. Subs. by Act 44 of 1966, sec. 23, for section 51 (w.e.f. 28-1-1968).

2. Subs. by Act 18 of 2010, sec. 12, for "insured person™ (w.e.f. 1-6-2010).
3. Ins. by Act 18 of 2010, sec. 13 (w.e.f. 1-6-2010).

4. Subs. by Act 44 of 1966, sec. 24, for section 52 (w.e.f. 28-1-1968).

5. Subs. by Act 29 of 1989, sec. 21(a)(i), for "in accordance with the provisions of the First
Schedule" (w.e.f. 1-2-1991).

6. Subs. by Act 29 of 1989, sec. 21(a)(ii), for "sub-clause (i) and" (w.e.f. 1-2-1991).

7. Subs. by Act 29 of 1989, sec. 21(b), for "in accordance with the provisions of the First
Schedule” (w.e.f. 1-2-1991).



35

(i) Without prejudice to the provisions of clause (i), the Corporation after giving, by
notification in the Official Gazette, not less than three months’ notice of its intention so to do,
may, by a like notification, add any description of employment to the employments specified in
the Third Schedule and shall specify in the case of employments so added the diseases which
shall be deemed for the purposes of this section to be occupational diseases peculiar to those
employments respectively and thereupon the provisions of this Act shall apply, as if such diseases
had been declared by this Act to be occupational diseases peculiar to those employments.

(3) Save as provided by sub-sections (1) and (2), no benefit shall be payable to an
employee in respect of any disease unless the disease is directly attributable to a specific injury by
accident arising out of and in the course of his employment.

(4) The provisions of section 51A shall not apply to the cases to which this section
applies.]

'[53. Bar against receiving or recovery of compensation or damages under any other law.
An insured person or his dependents shall not be entitled to receive or recover, whether from the
employer of the insured person or from any other person, any compensation or damages under the
Workmen’s Compensation Act, 1923, or any other law for the time being in force or otherwise, in
respect of an employment injury sustained by the insured person as an employee under this Act.]

?[54. Determination of question of disablement.
Any question —
(a) whether the relevant accident has resulted in permanent disablement; or

(b) whether the extent of loss of earning capacity can be assessed provisionally or
finally; or

(c) whether the assessment of the proportion of the loss of earning capacity is
provisional or final; or

(d) in the case of provisional assessment, as to the period for which such assessment
shall hold good,

shall be determined by a medical board constituted in accordance with the
provisions of the regulations and any such question shall hereafter be referred to as
the “disablement question”.]

’[54A. References to medical boards and appeals to medical appeal tribunals and
Employees’ Insurance Courts.

(1) The case of any insured person for permanent disablement benefit shall be referred by the
Corporation to a medical board for determination of the disablement question and if, on that or
any subsequent reference, the extent of loss of earning capacity of the insured person is
provisionally assessed, it shall again be so referred to the medical board not later than the end of
the period taken into account by the provisional assessment.

(2) If the insured person or the Corporation is not satisfied with the decision of the
medical board, the insured person or the Corporation may appeal in the prescribed manner and
within the prescribed time to —

(i) the medical appeal tribunal constituted in accordance with the provisions of the

regulations with a further right of appeal in the prescribed manner and within
the prescribed time to the Employees’ Insurance Court, or

(i) the Employees’ Insurance Court directly:]

1. Subs. By Act 44 of 1966, sec. 25, for section 53 (w.e.f. 28-1-1968).
2. Subs. By Act 44 of 1966, sec. 26, for section 54 (w.e.f. 28-1-1968).
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![Provided that no appeal by an insured person shall lie under this sub-section if such person
has applied for commutation of disablement benefit on the basis of the decision of the medical
board and received the commuted value of such benefit:

Provided further that no appeal by the Corporation shall lie under this sub-section if the
Corporation paid the commuted value of the disablement benefit on the basis of the decision of
the medical board.]

’[55. Review of decisions by medical board or medical appeal tribunal.

(1) Any decision under this Act of a medical board or a medical appeal tribunal may be
reviewed at any time by the medical board or the medical appeal tribunal, as the case may be, if it
is satisfied by fresh evidence that the decision was given in consequence of the non-disclosure or
misrepresentation by the employee or any other person of a material fact (whether the non-
disclosure or misrepresentation was or was not fraudulent).

(2) Any assessment of the extent of the disablement resulting from the relevant
employment injury may also be reviewed by a medical board if it is satisfied that since the
making of the assessment there has been a substantial and unforeseen aggravation of the result of
the relevant injury:

Provided that an assessment shall not be reviewed under this sub-section unless the medical
board is of opinion that having regard to the period taken into account by the assessment and the
probable duration of the aggravation aforesaid, substantial injustice will be done by not reviewing
it.

(3) Except with the leave of a medical appeal tribunal, an assessment shall not be
reviewed under sub-section (2) on any application made less than five years, or in the case of a
provisional assessment, six months, from the date thereof and on such a review the period to be
taken into account by any revised assessment shall not include any period before the date of the
application.

(4) Subject to the foregoing provisions of this section, a medical board may deal with a
case of review in any manner in which it could deal with it on an original reference to it, and in
particular may make a provisional assessment notwithstanding that the assessment under review
was final ; and the provisions of section 54-A shall apply to an application for review under this
section and to a decision of a medical board in connection with such application as they apply to a
case for disablement benefit under that section and to a decision of the medical board in
connection with such case.

1. Ins. By Act 29 of 1989, sec. 22 (w.e.f. 20-10-1989).
2. Subs. By Act 44 of 1966, sec. 27, for section 55 (w.e.f. 28-1-1968).
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'[55A. Review of dependants’ benefit.

(1) Any decision awarding dependants’ benefit under this Act may be reviewed at any time
by the Corporation if it is satisfied by fresh evidence that the decision was given in consequence
of non-disclosure or misrepresentation by the claimant or any other person of a material fact
(whether the non-disclosure or misrepresentation was or was not fraudulent) or that the decision
is no longer in accordance with this Act due to any birth or death or due to the marriage, re-
marriage, or cessor of infirmity of, or attainment of the age of eighteen years by, a claimant.

(2) Subject to the provisions of this Act, the Corporation may, on such review as
aforesaid, direct that the dependants’ benefit be continued, increased, reduced or discontinued.]

56. Medical Benefit.

(1) Aninsured person or (where such medical benefit is extended to his family) a member of
his family whose condition requires medical treatment and attendance shall be entitled to receive
medical benefit.

(2) Such medical benefit may be given either in the form of out-patient treatment and
attendance in a hospital or dispensary, clinic or other institution or by visits to the home of the
insured person or treatment as in-patient in a hospital or other institution.

(3) A person shall be entitled to medical benefit during any ?[period] for which
contributions are payable in respect of him or in which he is qualified to claim sickness benefit or
maternity benefit °[or is in receipt of such disablement benefit as does not disentitle him to
medical benefit under the regulations:]

Provided that a person in respect of whom contribution ceases to be payable under this Act
may be allowed medical benefit for such period and of such nature as may be provided under the
regulations:

“[Provided further that an insured person who ceases to be in insurable employment on
account of permanent disablement shall continue, subject to payment of contribution and such
other conditions as may be prescribed by the Central Government, to receive medical benefit till
the date on which he would have vacated the employment on attaining the age of superannuation
had he not sustained such permanent disablement:

°[Provided also that an insured person who has attained the age of superannuation, a person
who retires under a Voluntary Retirement Scheme or takes premature retirement, and his spouse
shall be eligible to receive medical benefits subject to payment of contribution and such other
conditions as may be prescribed by the Central Government.]

1. Subs. by Act 44 of 1966, sec. 27, for section 55 (w.e.f. 28-1-1968).
2. Subs. by Act 45 of 1984, sec. 8, for “week" (w.e.f. 27-1-1985).

3. Subs. by Act 53 of 1951, sec. 17, for "or, as provided under the regulations, is in receipt of
disablement benefit" (w.e.f. 6-10-1951).

4. Ins. by Act 29 of 1989, sec. 23 (w.e.f. 1-2-1991).

5. Subs. by Act 18 of 2010, sec. 14, for the third proviso (w.e.f. 1-6-2010). Earlier third proviso
was inserted by Act 29 of 1989, sec. 23 (w.e.f. 1-2-1991). The third proviso, before substitution
by Act 18 of 2010, stood as under:

"Provided also that an insured person, who has attained the age of superannuation, and
his spouse shall be eligible to receive medical benefit subject to payment of contribution and
such other conditions as may be prescribed by the Central government.”
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Explanation. — In this section, “superannuation”, in relation to an insured person, means
the attainment by that person of such age as is fixed in the contract or conditions of service as the
age on the attainment of which he shall vacate the insurable employment or the age of sixty years
where no such age is fixed and the person is no more in the insurable employment.]

57. Scale of medical benefit.

(1) Aninsured person and (where such medical benefit is extended to his family) his family
shall be entitled to receive medical benefit only of such kind and on such scale as may be
provided by the State Government or by the Corporation, and an insured person or, where such
medical benefit is extended to his family, his family shall not have a right to claim any medical
treatment except such as is provided by the dispensary, hospital, clinic or other institution to
which he or his family is allotted, or as may be provided by the regulations.

(2) Nothing in this Act shall entitle an insured person and (where such medical benefit is
extended to his family) his family to claim reimbursement from the Corporation of any expenses
incurred in respect of any medical treatment, except as may be provided by the regulations.

58. Provision of medical treatment by State Government.

(1) The State Government shall provide for insured persons and (where such benefit is
extended to their families) their families in the State, reasonable medical, surgical and obstetric
treatment:

Provided that the State Government may, with the approval of the Corporation, arrange for
medical treatment at clinics of medical practitioners on such scale and subject to such terms and
conditions as may be agreed upon.

(2) Where the incidence of sickness benefit payment to insured persons in any State is
found to exceed the all-India average, the amount of such excess shall be shared between the
Corporation and the State Government in such proportion as may be fixed by agreement between
them:

Provided that the Corporation may in any case waive the recovery of the whole or any part
of the share which is to be borne by the State Government.

(3) The Corporation may enter into an agreement with a State Government in regard to
the nature and scale of the medical treatment that should be provided to insured persons and
(where such medical benefit is extended to the families) their families (including provision of
buildings, equipment, medicines, and staff) and for the sharing of the cost thereof and of any
excess in the incidence of sickness benefit to insured persons between the Corporation and the
State Government.

(4) In default of agreement between the Corporation and any State Government as
aforesaid, the nature and extent of the medical treatment to be provided by the State Government
and the proportion in which the cost thereof and of the excess in the incidence of sickness benefit
shall be shared between the Corporation and that Government, shall be determined by an
arbitrator (who shall be or shall have been a Judge of the ‘[High Court] ?[of a State]) appointed
by the Chief Justice of India and the award of the arbitrator shall be binding on the Corporation
and the State Government.

1. Subs by the A.O. 1950, for “High Court of a Province”.
2. Subs. By Act 53 of 1951, sec. 18, for “for a Part A State” (w.e.f. 6-10-1951).
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[(5) The State Government may, in addition to the Corporation under this Act, with the
previous approval of the Central Government, establish such organisation (by whatever name
called) to provide for certain benefits to employees in case of sickness, maternity and
employment injury:

Provided that any reference to the State Government in the Act shall also include reference
to the organisation as and when such organisation is established by the State Government.]

![(6) The organisation referred to in sub-section (5) shall have such structure and discharge
functions, exercise powers and undertake such activities as may be prescribed.]

59. Establishment and maintenance of hospitals, etc., by Corporation.

(1) The Corporation may, with the approval of the State Government establish and maintain
in a State such hospitals, dispensaries and other medical and surgical services as it may think fit
for the benefit of insured persons and (where such medical benefit is extended to their families)
their families.

(2) The Corporation may enter into agreement with any 2[***] local authority, private
body or individual in regard to the provision of medical treatment and attendance for insured
persons and (where such medical benefit is extended to their families) their families, in any area
and sharing the cost thereof.

[(3) The Corporation may also enter into agreement with any local authority, local body
or private body for commissioning and running Employees’ State Insurance hospitals through
third party participation for providing medical treatment and attendance to insured persons and
where such medical benefit has been extended to their families, to their families.]

“[59A. Provision of medical benefit by the Corporation in lieu of State Government.

(1) Notwithstanding anything contained in any other provision of this Act, the Corporation
may, in consultation with the State Government, undertake the responsibility for providing
medical benefit to insured persons and where such medical benefit is extended to their families, to
the families of such insured persons in the State subject to the condition that the State
Government shall share the cost of such medical benefit in such proportion as may be agreed
upon between the State Government and the Corporation.

(2) In the event of the Corporation exercising its power under sub-section (1), the
provisions relating to medical benefit under this Act shall apply, so far as may be, as if a
reference therein to the State Government were a reference to the Corporation.]

°[59B. Medical and para-medical education.

The Corporation may establish medical colleges, nursing colleges and training institutes for its
para-medical staff and other employees with a view to improve the quality of services provided
under the Employees’ State Insurance Scheme.]

1. Ins. by Act 18 of 2010, sec. 15 (w.e.f. 1-6-2010).

2. The words "Part B State", omitted by the A.O. (No. 4) 1957 (w.e.f. 1-11-1956).
3. Ins. by Act 18 of 2010, sec. 16 (w.e.f. 1-6-2010).

4. Ins. by Act 44 of 1966, sec. 28 (w.e.f. 17-6-1967).

5. Ins. by Act 18 of 2010, sec. 17 (w.e.f. 1-6-2010).
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General
60. Benefit not assignable or attachable.
(1) The right to receive any payment of any benefit under this Act shall not be transferable or
assignable.

(2) No cash benefit payable under this Act shall be liable to attachment or sale in
execution of any decree or order of any Court.

61. Bar of benefits under other enactments.

When a person is entitled to any of the benefits provided by this Act, he shall not be entitled to
receive any similar benefit admissible under the provisions of any other enactment.

62. Persons not to commute cash benefits.

Save as may be provided in the regulations, no person shall be entitled to commute for a lump
sum any [disablement benefit] admissible under this Act.

’[63. Persons not entitled to receive benefits in certain cases.

Save as may be provided in the regulations, no person shall be entitled to sickness benefit or
disablement benefit for temporary disablement on any day on which he works or remains on
leave or on a holiday in respect of which he receives wages or on any day on which he remains on
strike.]

64. Recipients of sickness or disablement benefit to observe conditions.

A person who is in receipt of sickness benefit or disablement benefit (other than benefit
granted on permanent disablement) —

(a) shall remain under medical treatment at a dispensary, hospital, clinic or other
institution provided under this Act, and shall carry out the instructions given by the
medical officer or medical attendant in charge thereof;

(b) shall not while under treatment do anything which might retard or prejudice his
chances of recovery;

(c) shall not leave the area in which medical treatment provided by this Act is being
given, without the permission of the medical officer, medical attendant or such other
authority as may be specified in this behalf by the regulations; and

(d) shall allow himself to be examined by any duly appointed medical officer *[***] or
other person authorised by the Corporation in this behalf.
65. Benefits not to be combined.
(1) An insured person shall not be entitled to receive for the same period —
(a) both sickness benefit and maternity benefit; or
(b)  both sickness benefit and disablement benefit for temporary disablement.
(c) both maternity benefit and disablement benefit for temporary disablement.

(2) Where a person is entitled to more than one of the benefits mentioned in sub-section
(1), he shall be entitled to choose which benefit he shall receive.

1. Subs. by Act 29 of 1989, sec. 24, for "periodical payment" (w.e.f. 20-10-1989).
2. Subs. by Act 29 of 1989, sec. 25, for section 63 (w.e.f. 20-10-1989).
3. The words "or sick visitor" omitted by Act 29 of 1989, sec. 26 (w.e.f. 20-10-1989).
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66. Corporation’s right to recover damages from employer in certain cases.

[Rep. by the Employees' State Insurance (Amendment) Act, 1966 (44 of 1966), sec. 29
(w.e.f. 17-6-1967).]

67. Corporation’s right to be indemnified in certain cases.

[Rep. by the Employees' State Insurance (Amendment) Act, 1966 (44 of 1966), sec. 29
(w.e.f. 17-6- 1967).]

68. Corporation’s rights where a principal employer fails or neglects to pay any
contribution.

(1) If any principal employer fails or neglects to pay any contribution which under this Act he
is liable to pay in respect of any employee and by reason thereof such person becomes disentitled
to any benefit or entitled to a benefit on a lower scale, the Corporation may, on being satisfied
that the contribution should have been paid by the principal employer, pay to the person the
benefit at the rate to which he would have been entitled if the failure or neglect had not occurred
and the Corporation shall be entitled to recover from the principal employer either —

"[(i) the difference between the amount of benefit which is paid by the Corporation
to the said person and the amount of the benefit which would have been payable
on the basis of the contributions which were in fact paid by the employer; or]

(i) twice the amount of the contribution which the employer failed or neglected to
pay;
whichever is greater.

(2) The amount recoverable under this section may be recovered as if it were an arrear of
land revenue ?[or under section 45-C to section 45-1.]

COMMENTS

Default is sufficient for the levy and recovery of damages; Employees' State Insurance
Corporation v. Jaipur Spinning and Weaving Mills Ltd., (1988) 56 FLR 431 (Raj).

69. Liability of owner or occupier of factories, etc., for excessive sickness benefit.

(1) Where the Corporation considers that the incidence of sickness among insured persons is
excessive by reasons of —

(i) insanitary working conditions in a factory or establishment or the neglect of the
owner or occupier of the factory or establishment to observe any health
regulations enjoined on him by or under any enactment, or

(i) insanitary conditions of any tenements or lodgings occupied by insured persons
and such insanitary conditions are attributable to the neglect of the owner of the
tenements or lodgings to observe any health regulations enjoined on him by or
under any enactments,

the Corporation may send to the owner or occupier of the factory or establishment or to the owner
of the tenement or lodgings, as the case may be, a claim for the payment of the amount of the
extra expenditure incurred by the Corporation as sickness benefit; and if the claim is not settled
by agreement, the Corporation may refer the matter, with a statement in support of its claim, to
the appropriate Government.

1. Subs, by Act 53 of 1951, sec. 19, for clause (i) (w.e.f. 6-10-1951).
2. Added by Act 29 of 1989, sec. 27 (w.e.f. 20-10-1989).
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(2) If the appropriate Government is of opinion that a prima facie case for inquiry is
disclosed, it may appoint a competent person or persons to hold an inquiry into the matter.

(3) If upon such inquiry it is proved to the satisfaction of the person or persons holding
the inquiry that the excess in incidence of sickness among the insured persons is due to the
default or neglect of the owner or occupier of the factory or establishment or the owner of the
tenements or lodgings, as the case may be, the said person or persons shall determine the amount
of the extra expenditure incurred as sickness benefit, and the person or persons by whom the
whole or any part of such amount shall be paid to the Corporation.

(4) A determination under sub-section (3) may be enforced as if it were a decree for
payment of money passed in a suit by a Civil Court.

(5) For the purposes of this section, “owner” of tenements or lodging shall include any
agent of the owner and any person who is entitled to collect the rent of the tenements or lodgings
as a lessee of the owner.

70. Repayment of benefit improperly received.

(1) Where any person has received any benefit or payment under this Act when he is not
lawfully entitled thereto, he shall be liable to repay to the Corporation the value of the benefit or
the amount of such payment, or in the case of death his representative shall be liable to repay the
same from the assets of the deceased, if any, in his hands.

(2) The value of any benefits received other than cash payments shall be determined by
such authority as may be specified in the regulations made in this behalf and the decision of such
authority shall be final.

(3) The amount recoverable under this section may be recovered as if it were an arrear of
land revenue *[or under section 45-C to section 45I.]

71. Benefit payable up to and including day of death.

*[If a person dies] during any period for which he is entitled to a cash benefit under this Act,
the amount of such benefit up to and including the day of his death shall be paid to any person
nominated by the deceased person in writing in such form as may be specified in the regulations
or, if there is no such nomination, to the heir or legal representative of the deceased person.

72. Employer not to reduce wages, etc.

No employer by reason only of his liability for any contributions payable under this Act
shall, directly, or indirectly, reduce the wages of any employee, or except as provided by the
regulations, discontinue or reduce benefits payable to him under the conditions of his service
which are similar to the benefits conferred by this Act.

73. Employer not to dismiss or punish employee during period of sickness, etc.

(1) No employer shall dismiss, discharge, or reduce or otherwise punish an employee during
the period the employee is in receipt of sickness benefit or maternity benefit, nor shall he, except
as provided under the regulations, dismiss, discharge or reduce or otherwise punish an employee
during the period he is in receipt of disablement benefit for temporary disablement or is under
medical treatment for sickness or is absent from work as a result of illness duly certified in
accordance with the regulations to arise out of the pregnancy or confinement rendering the
employee unfit for work.

1. Added by Act 29 of 1989, sec. 27 (w.e.f. 20-10-1989).

2. Subs. by Act 29 of 1989, sec. 28, for "Except as provided in the provision to sub-section (2) of
section 50, if a person dies" (w.e.f. 1-2-1991). Earlier the words were substituted by Act 44 of
1966, sec. 30, for the words "If a person dies" (w.e.f. 28-1-1968).
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(2) No notice of dismissal or discharge or reduction given to an employee during the
period specified in sub-section (1) shall be valid or operative.

COMMENTS

(i) Section 73 is not applicable to a case where termination of services follows automatically;
Moti Singh v. Factory Manager, Cimmco Ltd., (1989) 58 FLR 900 (Raj).

(ii) The employer cannot dismiss, discharge or reduce or otherwise punish the employee during
the period an employee is in receipt of sickness benefits or maternity benefits; Management of
Guest Keen Williams Ltd. v. Presiding Officers, 2nd Addl. Labour Court, (1992) 1 CLR 433 (Karn).

[CHAPTER V-A
SCHEME FOR OTHER BENEFICIARIES

73A. Definitions.
In this Chapter, —
(a) “other beneficiaries” means persons other than the person insured under this Act;

(b) “Scheme” means any Scheme framed by the Central Government from time to time
under section 73-B for the medical facility for other beneficiaries;

(c) “underutilised hospital” means any hospital not fully utilised by the persons insured
under this Act;

(d) “user charges” means the amount which is to be charged from the other
beneficiaries for medical facilities as may be notified by the Corporation in
consultation with the Central Government from time to time.

73B. Power to frame Schemes.

Notwithstanding anything contained in this Act, the Central Government may, by notification
in the Official Gazette, frame Scheme for other beneficiaries and the members of their families
for providing medical facility in any hospital established by the Corporation in any area which is
underutilised on payment of user charges.

1. Chapter VA (containing sections 73A to 73F) subs. by Act 18 of 2010, sec. 18, for Chapter VA
(containing sections 73A to 73-1) (w.r.e.f. 3-7-2008). Earlier Chapter VA was inserted by Act 53
of 1951, sec. 20 (w.e.f. 6-10-1951). Chapter VA (containing 73A to 73-1), before substitution by
Act 18 of 2010, stood as under:

"CHAPTER VA
TRANSITORY PROVISIONS

73A. Employer's special contributions. (1) For so long as the provisions of this Chapter are in
force, every principal employer shall, notwithstanding anything contained in this Act, pay to the
Corporation a special contribution (hereinafter referred to as the employer's special contribution)
at the rate specified under sub-section (3).

(2) The employer's special contribution shall, in the case of a factory or establishment situate in
any area in which the provisions of both Chapters IV and V are in force, be in lieu of the
employer's contribution payable under Chapter IV.

(3) The employer's special contribution shall consist of such percentage, not exceeding five per
cent. of the total wage bill of the employer, as the Central Government may, by notification in the
Official Gazette, specify from time to time:

Provided that before fixing or varying any such percentage the Central Government shall give by
like notification not less than two months' notice of its intention so to do and shall in such
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notification specify the percentage which it proposes to fix or, as the case may be, the extent to
which the percentage already fixed is to be varied:

Provided further that the employer's special contribution in the case of factories or establishments
situate in any area in which the provisions of both Chapters IV and V are in force shall be fixed at
a rate higher than that in the case of factories or establishments situate in any area in which the
provisions of the said Chapters are not in force.

(4) The employer's special contribution shall fall due as soon as the liability of the employer to
pay wages accrues, but may be paid to the. Corporation at such intervals, within such time and in
such manner as the Central Government may, be notification in the Official Gazette, specify, and
any such notification may provide for the grant of a rebate for prompt payment of such
contribution.

Explanation. "Total wage bill" in this section means the total wages which have accrued due to
employees in a factory or establishment in respect of such wage periods as may be specified for
the purposes of this section by the Central Government by notification in the Official Gazette.

73B. Special tribunals for decision of disputes or questions under this Chapter where there is no
Employees' Insurance Court. (1) If any question or dispute arises in respect of the employer's
special contribution payable or recoverable under this Chapter and there is no Employees'
Insurance Court having jurisdiction to try such question or dispute the question or dispute shall be
decided by such authority as the Central Government many specify in this behalf.

(2) The provisions of sub-section (1) of section 76, sections 77 to 79 and 81 shall, so far as may
be, apply in relation to a proceeding before an authority specified under sub. section (1) as they
apply in relation to a proceeding before an Employees' Insurance Court 73C. Benefits under
Chapter V to depend upon employees' contribution.- The payment of the Employee's contribution
for any weeks in accordance with the provisions of Chapter IV in any area where all the
provisions of that Chapter are in force shall for the purpose of Chapter V, have effect as if the
contributions payable under Chapter IV in respect of that employee for that week had been paid,
and shall accordingly entitle the employee as an insured person to the benefits specified in
Chapter V if he is otherwise entitled thereto.

Explanation. In the case of an exempted employee, the employee's contribution shall be deemed
to have been paid for a week if the Corporation is satisfied, that during that week the employer's
contribution under Chapter IV would have been payable in respect of him but for the provisions
of this Chapter.

73D. Mode of recovery of employer's special contribution. -The employer's special contribution
payable under this Chapter may be recovered as if it were an arrear of land revenue.

73E. Power to call for additional information or return. -Without prejudice to the other
provisions contained in this Act, the Corporation may, for the purpose of determining whether the
employer's special contribution is payable under this Chapter or for determining the amount
thereof, by general or special order, require any principal or immediate employer or any other
person to furnish such information or returns to such authority, in such form and within such time
as may be specified in the order.

73F. Power to exempt to be exercised by Central Government alone in respect of employer's
special contributions.- Notwithstanding anything contained in this Act, the Central Government
may, having regard to the size or location of, or the nature of the industry carried on, in any
factory or establishment or class of factories or establishments, exempt the factory or
establishment or class of factories or establishments from the payment of the employer's special
contribution under this Chapter and nothing contained in sections 87 to 91 inclusive shall be
deemed to authorize any State Government to grant any such exemptions.

73G. Application of certain provisions of this Act to employer's special contribution.- Save as
otherwise expressly provided in this Chapter, the provisions of Chapter 1V, section 72 and
Chapter VII and any rules and regulations made under this Act shall, so far as may be, apply in
relation to the payment or recovery of employer's special contributions, the penalties specified in
connection therewith and all other matters, incidental thereto as they would have applied in
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relation to an employer's contribution if this Chapter were not in force and the employer's
contribution had been payable under this Act.

73H. Power to remove difficulties.- (1) If any difficulty arises in giving effect to the provisions of
this Chapter, the Central Government may, by order notified in the Official Gazette, make such
provision or give such direction as appear to it to be necessary for the removal of the difficulty.

(2) Any order made under this section shall have effect notwithstanding anything inconsistent
therewith in any rules or regulations made under this Act.

73-1. Duration of Chapter VA.- The Central Government may, by notification in the Official
Gazette, direct that the provisions of this Chapter shall cease to have effect on such date as may
be specified in the notification, not being a date earlier than three months from the date of the
notification:

Provided that on the provisions of this Chapter so ceasing to have effect the provisions of section
6 of the General Clauses Act, 1897 (X of 1897), shall apply as if the provisions of this Chapter
had then been repealed by a Central Act.".

73C. Collection of user charges.

The user charges collected from the other beneficiaries shall be deemed to be the contribution
and shall form part of the Employees’ State Insurance Fund.

73D. Scheme for other beneficiaries.
The Scheme may provide for all or any of the following matters, namely: —
(i)  the other beneficiaries who may be covered under this Scheme;

(it)  the time and manner in which the medical facilities may be availed by the other
beneficiaries;

(iii)  the form in which the other beneficiary shall furnish particulars about himself and
his family whenever required as may be specified by the Corporation;

(iv)  any other matter which is to be provided for in the Scheme or which may be
necessary or proper for the purpose of implementing the Scheme.

73E. Power to amend Scheme.

The Central Government may, by notification in the Official Gazette, add to, amend, vary or
rescind the Scheme.

73F. Laying of Scheme framed under this Chapter.

Every Scheme framed under this Chapter shall be laid, as soon as may be after it is made, before
each House of Parliament while it is in session, for a total period of thirty days which may be
comprised in one session or in two or more successive sessions, and if, before the expiry of the
session immediately following the session or the successive sessions aforesaid, both Houses agree
in making any modification in the Scheme or both Houses agree that the Scheme should not be
made, the Scheme shall thereafter have effect only in such modified form or to be of no effect, as
the case may be ; so, however, that any such modification or annulment shall be without prejudice
to the validity of anything previously done under that Scheme.]
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CHAPTER VI
ADJUDICATION OF DISPUTE AND CLAIMS

74. Constitution of Employees’ Insurance Court.

(1) The State Government shall, by notification in the Official Gazette, constitute an
Employees’ Insurance Court for such local area as may be specified in the notification.

(2) The Court shall consist of such number of judges as the State Government may think
fit.

(3) Any person who is or has been a judicial officer or is a legal practitioner of five
years’ standing shall be qualified to be a Judge of the Employees’ Insurance Court.

(4) The State Government may appoint the same Court for two or more local areas or
two or more Courts for the same local area.

(5) Where more than one Court has been appointed for the same local area, the State
Government may by general or special order regulate the distribution of business between them.

COMMENTS

An employee insured under this Act cannot claim ‘compensation' under the Workmen's
Compensation Act; Abad Fisheries v. Commissioner for Workmen's Compensation, (1985) 50
FLR 512.

75. Matters to be decided by the Employees’ Insurance Court.
(1) If any question or dispute arises as to —

(a) whether any person is an employee within the meaning of this Act or whether he
is liable to pay the employee’s contribution, or

(b) the rate of wages or average daily wages of an employee for the purposes of this
Act, or

(c) the rate of contribution payable by a principal employer in respect of any
employee, or

(d) the person who is or was the principal employer in respect of any employee, or

(e) the right of any person to any benefit and as to the amount and duration thereof,
or

1[(ee) any direction issued by the Corporation under section 55-A on a review of any
payment of dependants’ benefits, or]
2[***]

(g) any other matter which is in dispute between a principal employer and the
Corporation, or between a principal employer and an immediate employer, or
between a person and the Corporation or between an employee and a principal
or immediate employer, in respect of any contribution or benefit or other dues
payable or recoverable under this Act, [or any other matter required to be or
which may be decided by the Employees’ Insurance Court under this Act,]

1. Subs. by Act 44 of 1966, sec. 32(a)(i), for clause (ee) (w.e.f. 28-1-1968).
2. Clause (f) omitted by Act 44 of 1966, sec. 32(a)(ii) (w.e.f. 28-1-1968).
3. Ins. by Act 44 of 1966, sec. 32(a)(iii) (w.e.f. 28-1-1968).
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such question or dispute ‘[subject to the provisions of sub-section (2A)] shall be decided by the
Employees’ Insurance Court in accordance with the provisions of this Act.

(2) ?[Subject to the provisions of sub-section (2A), the following claims] shall be decided
by the Employees’ Insurance Court, namely: —

(a) claim for the recovery of contribution from the principal employer;

(b) claim by a principal employer to recover contributions from any immediate
employer;

3[***]
(d) claim against a principal employer under section 68;

(e) claim under section 70 for the recovery of the value or amount of the benefits
received by a person when he is not lawfully entitled thereto; and

(f) any claim for the recovery of any benefit admissible under this Act.

“[(2A) If in any proceedings before the Employees’ Insurance Court a disablement
question arises and the decision of a medical board or a medical appeal tribunal has not been
obtained on the same and the decision of such question is necessary for the determination of the
claim or question before the Employees’ Insurance Court, that Court shall direct the Corporation
to have the question decided by this Act and shall thereafter proceed with the determination of the
claim or question before it in accordance with the decision of the medical board or the medical
appeal tribunal, as the case may be, except where an appeal has been filed before the Employees’
Insurance Court under sub-section (2) of section 54-A in which case the Employees’ Insurance
Court may itself determine all the issues arising before it.]

°[(2B) No matter which is in dispute between a principal employer and the Corporation
in respect of any contribution or any other dues shall be raised by the principal employer in the
Employees’ Insurance Court unless he has deposited with the Court fifty per cent. of the amount
due from him as claimed by the Corporation:

Provided that the Court may, for reasons to be recorded in writing, waive or reduce the
amount to be deposited under this sub-section.]

(3) No civil Court shall have jurisdiction to decide or deal with any question or dispute
as aforesaid or to adjudicate on any liability which by or under this Act is to be decided by °[ a
medical board, or by a medical appeal tribunal or by the Employees’ Insurance Court.]

COMMENTS

(i) Insurance Court cannot travel beyond the parameters in extending the ESI Act;
Employees' State Insurance Corporation, Orissa Region v. Gujarat Co-operative Milk Marketing
Federation Ltd., 2009 LLR 615 (Ori HC).

(1) A petitioner under section 75(1)(g) of the Act can't be entertained beyond 3 years from
the date of cause of action; Employees' State Insurance Corporation, Bangalore v.
Ananthapadmanabha Mills, Mangalore, 2009 LLR 685 (SN) (Karn HC).

1. Ins. by Act 44 of 1966, sec. 32(a)(iv) (w.e.f. 28-1-1968).

2. Subs. by Act 44 of 1966, sec. 32(b)(i), for "The following claims" (w.e.f. 28-1-1968).

3. Clause (c) omitted by Act 44 of 1966, sec. 32(b)(ii) (w.e.f. 28-1-1968).

4. Ins. by Act 44 of 1966, sec. 32(c) (w.e.f. 28-1-1968).

5. Ins. by Act 29 of 1989, sec. 29 (w.e.f. 20-10-1989).

6. Subs. by Act 44 of 1966, sec. 32(d), for "the Employees' Insurance Court™ (w.e.f. 28-1-1968).
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(iii) An employer, aggrieved with the findings of the ESI Authorities, can approach Insurance
Court; Dhanbad Cold Storage Pvt. Ltd. v. Employees' State Insurance Corporation, 2009 LLR
404 (Jhar HC).

(iv) When an appropriate remedy is available for appeal under section 75 of the E.S.I. Act, the
employer cannot file a writ petition; Tuticorin Thermal Power Station Industrial Cooperative
Society Ltd. v. Deputy Regional Director, E.S.l. Corpn. Madurai, 2005 LLR 963.

(v) Section 75(2A) is applicable in cases of unscheduled injuries; Employees' State Insurance
Corporation v. Hari Hazra, (1989) 58 FLR 762 (Cal).

(vi) Insurance Court is a court for all practical purposes; J.C. Patel Kamalaben v. Employees'
State Insurance Corporation, (1987) 55 FLR 337 (Bom).

(vii) Jurisdiction of civil court on a dispute as to whether this Act is applicable to a factory or not
has been excluded under section 75(3); Employees' State Insurance Corporation v. Nirmala
Chemical Industries, (1994) 1 ALT 4 (DN) AP.

(viii) Applying the theory of notional extension, the E.S.1.C. will be liable to pay compensation to
the employee's dependants, who died on his way to the factory; Sheela v. Employees' State
Insurance Corporation, (1990) 77 FJR 119 (P&H).

(ix) The ESI Court has power to grant an injunction or interim stay; Aggarwal Hardware
Industries v. Employees' State Insurance Corporation, 1976 Lab IC 1354.

(x) A Civil Court cannot determine whether this Act is applicable to an establishment or not,
Employees' State Insurance Corporation v. Jalandhar Gymkhana Club, 1992 LLR 733 (P&H).

(xi) Jurisdiction of a civil court is barred/ousted; Employees' State Insurance Corporation v.
Jalandhar Gymkhana Club, 1992 LLR 733 (P&H).

(xii) The cause of action for contribution would arise only after the decision of the Insurance
Court in the proceedings laid under section 75 of the Act. Therefore, in all matters arising for
consideration of the Court under section 75 which relate back to the period anterior to October
20, 1989, from when on the amended Act came into force, the bar of limitation would not
operate; Deputy Director, Employees' State Insurance Corporation v. Bhuwalka Steel Industries
Ltd., (2003) 2 LLJ 348 (Kar).

76. Institution of proceedings, etc.

(1) Subject to the provisions of this Act and any rules made by the State Government, all
proceedings before the Employees’ Insurance Court shall be instituted in the Court appointed for
the local area in which the insured person was working at the time the question or dispute arose.

(2) If the Court is satisfied that any matter arising out of any proceedings pending before
it can be more conveniently dealt with by any other Employees’ Insurance Court in the same
State, it may, subject to any rules made by the State Government in this behalf, order such matter
to be transferred to such other Court for disposal and shall forthwith transmit to such other Court
the records connected with that matter.

(3) The State Government may transfer any matter pending before any Employees’
Insurance Court in the State to any such Court in another State with the consent of the State
Government of that State.

(4) The Court to which any matter is transferred under sub-section (2) or sub-section (3)
shall continue the proceedings as if they had been originally instituted in it.
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77. Commencement of proceedings. — (1) The proceeding before an Employees’
Insurance Court shall be commenced by application.

[(1-A) Every such application shall be made within a period of three years from the date on
which the cause of action arose.

Explanation. — For the purpose of this sub-section, —

(a) the cause of action in respect of a claim for benefit shall not be deemed to arise
unless the insured person or in the case of dependants’ benefit, the dependants
of the insured person claims or claim that benefit in accordance with the
regulations made in that behalf within a period of twelve months after the claim
became due or within such further period as the Employees’ Insurance Court
may allow on grounds which appear to it to be reasonable ;

?[(b) the cause of action in respect of a claim by the Corporation for recovering
contributions (including interest and damages) from the principal employer shall
be deemed to have arisen on the date on which such claim is made by the
Corporation for the first time:

Provided that no claim shall be made by the Corporation after five years of the period to
which the claim relates;

(c) the cause of action in respect of a claim by the principal employer for
recovering contributions from an immediate employer shall not be deemed to
arise till the date by which the evidence of contributions having been paid is due
to be received by the Corporation under the regulations.]]

(2) Every such application shall be in such form and shall contain such particulars and
shall be accompanied by such fee if any, as may be prescribed by rules made by the State
Government in consultation with the Corporation.

COMMENTS

(1) For disablement benefit, ESIC should be approached first; Radhey Shyam v. Employees' State
Insurance Corporation, (1989) 58 FLR 133 (MP).

(i) An insured employee cannot claim "disablement benefit” from the Employees' Insurance
Court without first approaching the E.S.I.C.; Radhey Shyam v. Employees' State Insurance
Corporation, (1989) 58 FLR 133 (MP).

78. Powers of Employees’ Insurance Court.

(1) The Employees’ Insurance Court shall have all the powers of a civil Court for the
purposes of summoning and enforcing the attendance of witnesses, compelling the discovery and
production of documents and material objects, administering oath and recording evidence and
such Court shall be deemed to be a civil Court within the meaning of ‘[section 195 and Chapter
XXVI of the Code of Criminal Procedure, 1973 (2 of 1974).]

(2) The Employees’ Insurance Court shall follow such procedure as may be prescribed
by rules made by the State Government.

(3) All costs incidental to any proceeding before an Employees’ Insurance Court shall,
subject to such rules as may be made in this behalf by the State Government, be in the discretion
of the Court.

1. Ins. by Act 44 of 1966, sec. 33 (w.e.f. 28-1-1968).

2. Subs. by Act 29 of 1989, sec. 30, for clause (b) (w.e.f. 20-10-1989).

3. Subs. by Act 45 of 1984, sec. 9, for "section 195 Chapter XXXV of the Code of Criminal
Procedure, 1898" (w.e.f. 27-1-1985).
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(4) An order of the Employees’ Insurance Court shall be enforceable as if it were a
decree passed in a suit by a civil Court.

COMMENTS

Only some of the powers of the Civil Court have been conferred on the ESI Court, Arul Theatre
v. Regional Director, Employees' State Insurance Corporation, (1987) 55 FLR 3 (Bom).

79. Appearance by legal practitioners, etc. — Any application, appearance or act required
to be made or done by any person to or before an Employees’ Insurance Court (other than
appearance of a person required for the purpose of this examination as a witness) may be made or
done by a legal practitioner or by an officer of a registered trade union authorized in writing by
such person or, with the permission of the Court, by any other person so authorized.

80.  Benefit not admissible unless claimed in time. —
[Rep. by the Employees' State Insurance (Amendment) Act, 1966 (44 of 1966), sec. 34
(w.e.f. 28-1-1968).]

81. Reference to High Court. — An Employees’ Insurance Court may submit any question
of law for the decision of the High Court and if does so shall decide the question pending before
it in accordance with such decision.

82. Appeal.
(1) Save as expressly provided in this section, no appeal shall lie from an order of an
Employees’ Insurance Court.

(2) An appeal shall lie to the High Court from an order of an Employees’ Insurance
Court if it involves a substantial question of law.
(3) The period of limitation for an appeal under this section shall be sixty days.

(4) The provisions of sections 5 and 12 of the ‘[Limitation Act, 1963 (36 of 1963)] shall
apply to appeals under this section.

COMMENTS
(i) Different units of appellant constitute single unit for the purpose of application of the Act;
Srinidhi Silks and Textiles, Shimoga v. Regional Director, E.S.I. Corporation, Bangalore, 2006
LLR 76.
(i) Recommendations of Medical Board are not binding on the E.S.I. Court; Chhotelal v.
Regional Director of Employees' State Insurance Corporation, (1989) 58 FLR 158 (MP).

83. Stay of payment pending appeal.

Where the Corporation has presented an appeal against an order of the Employees’ Insurance
Court, that Court may, and if so directed by the High Court shall, pending the decision of the
appeal, withhold the payment of any sum directed to be paid by the order appealed against.

CHAPTER VII
PENALTIES

84. Punishment for false statement.

Whoever, for the purpose of causing any increase in payment or benefit under this Act, or
for the purpose of causing any payment or benefit to be made where no payment or benefit is
authorized by or under this Act, or for the purpose of avoiding any payment to be made by
himself under this Act or enabling any other person to avoid any such payment, knowingly makes

1. Subs. by Act 29 of 1989, sec. 31, for "Indian Limitation Act, 1908 (9 of 1908) (w.e.f. 20-10-
1989).
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or causes to be made any false statement or false representation, shall be punishable with
imprisonment for a term which may extend to [six months] or with fine not exceeding ?[two
thousand] rupees, or with both.

®[Provided that where an insured person is convicted under this section, he shall not be
entitled for any cash benefit under this Act for such period as may be prescribed by the Central
Government.]

85. Punishment for failure to pay contributions, etc.
If any person —

(a) fails to pay any contribution which under this Act he is liable to pay, or

(b) deducts or attempts to deduct from the wages of an employee the whole or any part
of the employer’s contribution, or

(c) in contravention of section 72 reduces the wages or any privileges or benefits
admissible to an employee, or

(d) in contravention of section 73 or any regulation dismisses, discharges, reduces or
otherwise punishes an employee, or

(e) fails or refuses to submit any return required by the regulations or makes a false
return, or

(f) obstructs any Inspector or other official of the corporation in the discharge of his
duties, or

(9) is guilty of any contravention of or non-compliance with any of the requirements of
this Act or the rules or the regulations in respect of which no special penalty is
provided,

“[he shall be punishable —

°[(i)  where he commits an offence under clause (a), with imprisonment for a term
which may extend to three years but —

(@) which shall not be less than one year, in case of failure to pay the
employee’s contribution which has been deducted by him from the
employee’s wages and shall also be liable to fine of ten thousand rupees ;

(b) which shall not be less than six months, in any other case and shall also be
liable to fine of five thousand rupees:

Provided that the Court may, for any adequate and special reasons to be recorded in the
judgment, impose a sentence of imprisonment for a lesser term;

(ii) where he commits an offence under any of the clauses (b) to (g) (both inclusive),
with imprisonment for a term which may extend to one year or with fine which may extend to
four thousand rupees, or with both.]]

1. Subs. by Act 29 of 1989, sec. 32(i), for "three months" (w.e.f. 20-10-1989).
2. Subs. by Act 29 of 1989, sec. 32(ii), for "five hundred" (w.e.f. 20-10-1989).
3. Ins. by Act 29 of 1989, sec. 32(iii) (w.e.f. 1-2-1991).

4. Subs. by Act 38 of 1975, sec. 4, for certain words (w.e.f. 1-9-1975).

5. Subs. by Act 29 of 1989, sec. 33, for clauses (i) and (ii) (w.e.f. 20-10-1989).
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COMMENTS

(i) Offences on the part of the employer for non-compliance of the provisions of the Act
does not get wiped off with the belated payment; Sub-Regional Office, E.S.I. Corporation v.
Krishchand Shetty, 2005 LLR 853.

(ii) As a partner of the firm owning the factory, he is liable to be prosecuted for non-
distribution of the identity/contribution cards; Shankar Bhattacharjee v. Bholanath Ghosh (1987)
1 CLR 413 (Cal).

'[85A. Enhanced punishment in certain cases after previous conviction.

Whoever, having been convicted by a Court of an offence punishable under this Act,
commits the same offence shall, for every such subsequent offence, be punishable with
imprisonment for a term which may extend to ?[two years and with fine of five thousand rupees]:

Provided that where such subsequent offence is for failure by the employer to pay any
contribution which under this Act, he is liable to pay, he shall, for every such subsequent offence,
be punishable with imprisonment for a term which may extend to *[five years but which shall not
be less than two years and shall also be liable to fine of twenty-five thousand rupees].]

'[85B. Power to recover damages.

(1) Where an employer fails to pay the amount due in respect of any contribution or any
other amount payable under this Act, the Corporation may recover “[from the employer by way of
penalty such damages, not exceeding the amount of arrears as may be specified in the regulations
1:

Provided that before recovering such damages, the employer shall be given a reasonable
opportunity of being heard :

°[Provided further that the Corporation may reduce or waive the damages recoverable under
this section in relation to an establishment which is a sick industrial company in respect of which
a scheme for rehabilitation has been sanctioned by the Board for Industrial and Financial
Reconstruction established under section 4 of the Sick Industrial Companies (Special Provisions)
Act, 1985 (1 of 1986), subject to such terms and conditions as may be specified in regulations.]

(2) Any damages recoverable under sub-section (1) may be recovered as an arrear of
land revenue °[or under section 45-C to section 45-1].]

COMMENTS

(1) Existence of mens rea or actus reus to contravene a statutory provision must also be
held to be a necessary ingredient for levy of damages and the quantum thereof, Employees State
Insurance Corporation v. H.M.T. Ltd., 2008 (3) SCC 35: 2008 (1) SCR 646.

(i) Damages may be levied for delay in payment of contributions; Employees' State
Insurance Corporation v. Indoflex Pvt. Ltd., (1988) 56 FLR 109 (Raj).

(iii) Section 68 has no bearing on section 85B; Hind Art Press v. Employees' State
Insurance Corporation, (1989) 59 FLR 778 (Karn).

(iv) Levy of damages is penal in nature. Damages cannot, therefore, be levied in a cursory
manner; Beama Mfg. (P.A.) Ltd. v. Regional Director, Employees State Insurance Corporation,
(1990) 2 LLN 24 (Mad).

(v) In recovering the damages as envisaged in section 85B, if at a given point of time is
found that the extent of damages claimed would exceed the ceiling of 100 per cent, such damages
would get frozen and can not be recovered to the extent to which the ceiling prescribed by
section 85B got exceeded; Employees' State Insurance Corporation v. Nasniat Pharmaceuticals
Chemicals Pvt. Ltd., (1998) 1 SCC 185.

1. Ins. by Act 38 of 1975, sec. 5 (w.e.f. 1-9-1975).

2. Subs. by Act 29 of 1989, sec. 34(i), for "one year or with fine which may extend to two
thousand rupees, or both™ (w.e.f. 20-10-1989).

3. Subs. by Act 29 of 1989, sec. 34(ii), for certain words (w.e.f. 20-10-1989).
4. Subs. by Act 29 of 1989, sec. 35(a)(i), for certain words (w.e.f. 1-1-1992).
5. Ins. by Act 29 of 1989, sec. 35(a)(ii) (w.e.f. 1-1-1992).
6. Added by Act 29 of 1989, sec. 35(b) (w.e.f. 1-1-1992).
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'[85C. Power of Court to make orders.

(1) Where an employer is convicted of an offence for failure to pay any contribution
payable under this Act, the Court may, in addition to awarding any punishment, by order, in
writing, require him within a period specified in the order (which the Court may if it thinks fit and
on application in that behalf, from time to time, extend), to pay the amount of contribution in
respect of which the offence was committed ?[and to furnish the return relating to such
contributions.]

(2) Where an order is made under sub-section (1), the employer shall not be liable under
this Act in respect of the continuation of the offence during the period or extended period, if any,
allowed by the Court, but if, on the expiry of such period or extended period, as the case may be,
the order of the Court has not been fully complied with, the employer shall be deemed to have
committed a further offence and shall be punishable with imprisonment in respect thereof under
section 85 and shall also be liable to pay fine which may extend to *[one thousand] rupees for
every day after such expiry on which the order has not been complied with.]

86. Prosecutions.

(1) No prosecution under this Act shall be instituted except by or with the previous
sanction of the Insurance Commissioner “[or of such other officer of the Corporation as may be
authorised in this behalf by the °[Director General of the Corporation]].

°[ (2) No Court inferior to that of a Metropolitan Magistrate or Judicial Magistrate of the
First Class shall try any offence under this Act.]

(3) No Court shall take cognizance of any offence under this Act, except on a complaint
made in writing in respect thereof, [***]

¥[86A. Offences by companies.

(1) If the person committing an offence under this Act is a company, every person, who at
the time the offence was committed was in charge of, and was responsible to the company for the
conduct of the business of the company, as well as the company, shall be deemed to be guilty of
the offence and shall be liable to be proceeded against and punished accordingly :

Provided that nothing contained in this sub-section shall render any person liable to any
punishment, if he proves that the offence was committed without his knowledge or that he
exercised all due diligence to prevent the commission of such offence.

1. Ins. by Act 38 of 1975, sec. 5 (w.e.f. 1-9-1975).

2. Added by Act 29 of 1989, sec. 36(i) (w.e.f. 20-10-1989).

3. Subs. by Act 29 of 1989, sec. 36(ii), for "one hundred" (w.e.f. 20-10-1989).

4. Added by Act 53 of 1951, sec. 22 (w.e.f. 6-10-1951).

5. Subs. by Act 44 of 1966, sec. 35, for "Central Government" (w.e.f. 17-6-1967).
6. Subs. by Act 29 of 1989, sec. 37(i), for sub-section (2) (w.e.f. 20-10-1989).

7. Certain words omitted by Act 29 of 1989, sec. 37(ii) ( w.e.f. 20-10-1989).

8. Ins. by Act 29 of 1989, sec. 38 (w.e.f. 20-10-1989).
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(2) Notwithstanding anything contained in sub-section (1), where an offence under this Act
has been committed with the consent or connivance of, or is attributable to, any neglect on the
part of, any director or manager, secretary or other officer of the company, such director,
manager, secretary or other officer shall be deemed to be guilty of that offence and shall be liable
to be proceeded against and punished accordingly.

Explanation. — For the purposes of this section,

(i) “company” means anybody corporate and includes a firm and other associations
of individuals; and

(i)  “director” in relation to —
(@) acompany, other than a firm, means the managing director or a whole-time
director;
(b) afirm means a partner in the firm.]

COMMENTS
When an offence has been committed by a company and to make a director liable,
the averments in the complaint or the documents produced along with the complaint must
prima facie indicate that such director was in charge of and responsible for the conduct of
the business of the company; Siddharth Kejriwal v. Employees' State Insurance
Corporation, (1998) 92 FJR 89 (Karn).

CHAPTER VIII
MISCELLANEOQOUS

87. Exemption of a factory or establishment or class of factories or establishments.

The appropriate Government may by notification in the Official Gazette and subject to such
conditions as may be specified in the notification, exempt any factory or establishment or class of
factories or establishments in any specified area from the operation of this Act for a period not
exceeding one year and may from time to time by like notification renew any such exemption for
periods not exceeding one year at a time.

[Provided that such exemptions may be granted only if the employees’ in such factories or
establishments are otherwise in receipt of benefits substantially similar or superior to the benefits
provided under this Act:

Provided further that an application for renewal shall be made three months before the date
of expiry of the exemption period and a decision on the same shall be taken by the appropriate
Government within two months of receipt of such application.]

88. Exemption of persons or class of persons.

The appropriate Government may, by notification in the Official Gazette and subject to such
conditions as it may deem fit to impose, exempt any person or class of persons employed in any
factory or establishment or class of factories or establishments to which this Act applies from the
operation of the Act.

COMMENTS

Exempting persons or class of persons from coverage under ESI Act should not be in a
mechanical manner hence an employer, seeking exemption under ESI Act, has to prove that
medical facilities and other benefits as extended to employees are better than those under the ESI
Act; Lark Laboratories (India) Ltd. v. Government of NCT of Delhi, 2006 LLR 1093: 2007 (1)
LLJ 72 (Del HC)

1. Ins. by Act 18 of 2010, sec. 20 (w.e.f. 1-6-2010).
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89. Corporation to make representation.

No exemption shall be granted or renewed under section 87 or Section 88, unless a
reasonable opportunity has been given to the Corporation to make any representation it may wish
to make in regard to the proposal and such representation has been considered by the appropriate
Government.

90. Exemption of factories or establishments belonging to Government or any local
authority.

The appropriate Government may, *[after consultation with the Corporation], by notification
in the Official Gazette and subject to such conditions as may be specified in the notification,
exempt any factory or establishment belonging to ?[***] any local authority, *[from the operation
of this Act] if the employees in any such factory, or establishment are otherwise in receipt of
benefits substantially similar or superior to the benefits provided under this Act.

91. Exemption from one or more provisions of the Act.

The appropriate Government may, with the consent of the Corporation, by notification in the
Official Gazette, exempt any employees or class of employees in any factory or establishment or
class of factories or establishments from one or more of the provisions relating to the benefits
provided under this Act.

“[91A. Exemptions to be either prospective or retrospective.

Any notification granting exemption under section 87, section 88, section 90 or section 91 may
be issued so as to take effect °[prospectively] on such date as may be specified therein.]

°[91AA. Central Government to be appropriate Government.

Notwithstanding anything contained in this Act, in respect of establishments located in the States
where medical benefit is provided by the Corporation, the Central Government shall be the
appropriate Government.]

"T91B. Misuse of benefits.

If the Central Government is satisfied that the benefits under this Act are being misused by
insured persons in a factory or establishment, that Government may, by order, published in the
Official Gazette, disentitle such persons from such of the benefits as it thinks fit:

Provided that no such order shall be passed unless a reasonable opportunity of being heard is
given to the concerned factory or establishment, insured persons and the trade unions registered
under the Trade Unions Act, 1926 (16 of 1926), having members in the factory or establishment.

91C. Writing off of losses.

Subject to the conditions as may be prescribed by the Central Government, where the
Corporation is of opinion that the amount of contribution, interest and damages due to the
Corporation is irrecoverable, the Corporation may sanction the writing off finally of the said
amount.]

1. Ins. by Act 44 of 1966, sec. 36(a) (w.e.f. 17-6-1967).

2. The words "the Government or" omitted by Act 29 of 1989, sec. 39 (w.e.f. 20-10-1989).

3. Ins. by Act 44 of 1966, sec. 36(b) (w.e.f. 17-6-1967).

4. Ins. by Act 44 of 1966, sec. 37 (w.e.f. 17-6-1967).

5. Subs. by Act 18 of 2010, sec. 21, for “either prospectively or retrospectively™ (w.e.f. 1-6-2010).
6. Ins. by Act 18 of 2010, sec. 22 (w.e.f. 1-6-2010).

7. Ins. by Act 29 of 1989, sec. 40 (w.e.f. 20-10-1989).
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92. Power of Central Government to give directions.

[(1)] The Central Government may give directions to a State Government as to the carrying
into execution of this Act in the State.

[(2) The Central Government from time to time, give such directions to the Corporation
as it may think fit for the efficient administration of the Act, and if any such direction is given,
the Corporation shall comply with such direction.]

93. Corporation Officers and servants to be public servants.

All officers and servants of the Corporation shall be deemed to be public servants within the
meaning of section 21 of the Indian Penal Code (45 of 1860).

*[93A. Liability in case of transfer of establishment.

Where an employer, in relation to a factory or establishment, transfers that factory or
establishment in whole or in part, by sale, gift, lease or license or in any other manner
whatsoever, the employer and the person to whom the factory or establishment is so transferred
shall jointly and severally be liable to pay the amount due in respect of any contribution or any
other amount payable under this Act in respect of the periods up to the date of such transfer :

Provided that the liability of the transferee shall be limited to the value of the assets obtained
by him by such transfer.]

COMMENTS

A plain reading of section 93A of the ESI Act, makes it clear that the word ‘transfer in
section 93A has a different connection than ‘transfer' under the Transfer of Property Act, hence
the purchaser of property cannot be held liable to pay ESI contributions of an establishment;
ANK Seals, Nagpur v. Employees' State Insurance Corporation, Nagpur, 2006 LLR (SN) 1277:
2007 (1) LLJ 310 (Bom HC).

94. Contributions, etc., due to Corporation to have priority over other debts.

There shall be deemed to be included among the debts which, under section 49 of the
Presidency towns Insolvency Act, 1909 (3 of 1909), or under section 61 of the Provincial
Insolvency Act, 1920 (5 of 1920), “[or under any law relating to insolvency in force °[in the
territories which, immediately before the 1st November, 1956, were comprised in a Part B State]],
®[or under section 530 of the Indian Companies Act, 1956 (1 of 1956)], in the distribution of the
property of the insolvent or in the distribution of the assets of a company being wound up, to be
paid in priority to all other debts, the amount due in respect of any contribution or any other
amount payable under this Act the liability where for accrued before the date of the order of
adjudication of the insolvent or the date of the winding up, as the case may be.

'T94A. Delegation of powers.

The Corporation and, subject to any regulations made by the Corporation in this behalf, the
Standing Committee may direct that all or any of the powers and functions which may be
exercised or performed by the Corporation or the Standing Committee, as the case may be, may,
in relation to such matters and subjects in such conditions, if any, as may be specified, be also
exercisable by any officer or authority subordinate to the Corporation.]

1. Section 92 renumbered as sub-section (1) thereof by Act 29 of 1989, sec. 41 (w.e.f. 20-10
1989).

2. Ins. by Act 29 of 1989, sec. 41 (w.e.f. 20-10-1989).
3. Ins. by Act 38 of 1975, sec. 6 (w.e.f. 1-9-1975).

4. Ins. by Act 53 of 1951, sec. 23 (w.e.f. 6-10-1951).
5. Subs. by A.O. (No. 3) 1956, for "in a Part B State".

6. Subs. by Act 29 of 1989, sec. 42, for "or under section 230 of the Indian Companies Act 1913
(7 0of 1913)" (w.e.f. 20-10-1989).

7. Ins. by Act 53 of 1951, sec. 24 (w.e.f. 6-10-1951).
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COMMENTS

Delegation of power in matter of levy may be made in favour of all officers; Regional
Director, Employees' State Insurance Corporation v. P.B. Bhaskaran, (1988) 56 FLR 9

(Summary) Ker.

95. Powers of Central Government to make rules.

(1) The Central Government may, *[after consultation with the Corporation and] subject to
the condition of previous publication, make rules not inconsistent with this Act for the purpose of
giving effect to the provisions thereof.

(2) In particular and without prejudice to the generality of the foregoing power, such
rules may provide for all or any of the following matters, namely: —

?[(a) the limit of wages beyond which a person shall not be deemed to be an

employee;]

’[(ab)the limit of maximum monthly salary for the purpose of sub-section (1) of

’[(ac)

(b)

(©)
(d)

(€)
"[(ea)

section 17; ]

the manner in which “[appointments] and elections of members of the
Corporation, the Standing Committee and the Medical Benefit Council shall be
made;

the quorum at meetings of the Corporation, the Standing Committee and the
Medical Benefit Council and the minimum number of meetings of those bodies
to be held in a year;

the records to be kept of the transaction of the business by the Corporation, the
Standing Committee and the Medical Benefit Council;

the powers and duties of the °[Director General and the Financial
Commissioner] and the conditions of their service;

the powers and duties of the Medical Benefit Council,

the types of expenses which may be termed as administrative expenses the
percentage of income of the Corporation which may be spent for such
expenses.]

®[(eb) the rates of contributions and limits of wages below which employees are not

liable to pay contribution;]

®[(ec) the manner of calculation of the average daily wage;]
%[(ed) the manner of certifying the certificate to recover amount by the Recovery

Officer; ]

®[(ee) the amount of funeral expenses;]

1. Ins. by Act 44 of 1966, sec. 38(a) (w.e.f. 28-1-1968).

2. Ins. by Act 29 of 1989, sec. 43(i) (w.e.f. 20-10-1989).

3. Clause (a) re-lettered as clause (ac) by Act 29 of 1989, sec. 43(i) (w.e.f. 20-10-1989).
4. Subs. by Act 29 of 1989, sec. 43(ii), for "nominations"” (w.e.f. 20-10-1989).

5. Subs. by Act 29 of 1989, sec. 43(iii), for "Principal Officers" (w.e.f. 20-10-1989).

6. Ins. by Act 29 of 1989, sec. 43(iv) (w.e.f. 20-10-1989).
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[(ef) the qualifications, conditions, rates and period of sickness benefit, maternity

’[(eff)

benefit, disablement benefit and dependants benefit;]
the income of dependant parents from all sources;]

[(eg) the conditions for grant of medical benefits for insured persons who cease to be

in insurable employment on account of permanent disablement;]

![(eh) the conditions for grant of medical benefits for persons who have attained the

3[(ehh)

‘(en]

)
(9)
(h)
(i)
()
(k)

(0
(m)

(n)
(0)
°[(0a)

age of superannuation;]

the conditions under which the medical benefits shall be payable to the insured
person and spouse of an insured person who has attained the age of
superannuation, the person who retires under VVoluntary Retirement Scheme and
the person who takes premature retirement; ]

the manner in which and the time within which appeals may be filed to medical
appeal tribunals or Employees’ Insurance Courts;

the procedure to be adopted in the execution of contracts;
the acquisition, holding and disposal of property by the Corporation;
the raising and repayment of loans;

the investment of the funds of the Corporation and of any provident or other
benefit fund and their transfer or realization;

the basis on which the periodical valuation of the assets and liabilities of the
Corporation shall be made;

the bank or banks in which the funds of the Corporation may be deposited, the
procedure to be followed in regard to the crediting of moneys accruing or
payable to the Corporation and the manner in which any sums may be paid out
of the Corporation funds and the officers in whom such payment may be
authorised:;

the accounts to be maintained by the Corporation and the forms in which such
accounts shall be kept and the times at which such accounts shall be audited;

the publication of the accounts of the Corporation and the report of auditors, the
action to be taken on the audit report, the powers of auditors to disallow and
surcharge items of expenditure and the recovery of sums so disallowed or
surcharged;

the preparation of budget estimates and of supplementary estimates and the
manner in which such estimates shall be sanctioned and published:;

the establishment and maintenance of provident or other benefit fund for
officers and servants of the Corporation; 5[***]

the period of non-entitlement for cash benefit in case of conviction of an insured
person;]

1. Ins. by Act 29 of 1989, sec. 43(iv) (w.e.f. 20-10-1989).
2. Ins. by Act 18 of 2010, sec. 23(i) (w.e.f. 1-6-2010).
3. Ins. by Act 18 of 2010, sec. 23(ii) (w.e.f. 1-6-2010).

4. Clause (ee) re-lettered as clause (ei) by Act 29 of 1989, sec. 43 (w.e.f. 20-10-1989). Earlier
clause (ee) was inserted by Act 44 of 1966, sec. 38(b) (w.e.f. 28-1-1968).

5. The word "and" omitted by Act 29 of 1989, sec. 43(v) (w.e.f. 20-10-1989).
6. Ins. by Act 29 of 1989, sec. 43(vi) (w.e.f. 20-10-1989).
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(p) any matter which is required or allowed by this Act to be prescribed by the
Central Government.

[(2A) The power to make rules conferred by this section shall include the power to give
retrospective effect, from a date not earlier than the date of commencement of this Act, to the
rules or any of them but no retrospective effect shall be given to any rule so as to prejudicially
affect the interest of any person other than the Corporation to whom such rule may be applicable.]

(3) Rules made under this section shall be published in the Official Gazette and
thereupon shall have effect as if enacted in this Act.

’[(4)  Every rule made under this section shall be laid, as soon as may be after it is made,
before each House of Parliament while it is in session for a total period of thirty days which may
be comprised in one session “[or in two or more successive sessions, and if, before the expiry of
the session immediately following the session or the successive sessions aforesaid] both Houses
agree in making any modification in the rule or both Houses agree that the rule should not be
made, the rule shall thereafter have effect only in such modified form or be of no effect, as the
case may be ; so however, that any such modification or annulment shall be without prejudice to
the validity of anything previously done under that rule.]

96. Power of State Government to make rules.

(1) The State Government may, “[after consultation with the Corporation and], subject to the
condition of previous publication, make rules not inconsistent with this Act in regard to all or any
of the following matters, namely —

(@) the constitution of Employees’ Insurance Courts, the qualifications of persons
who may be appointed Judges thereof, and the conditions of service of such
Judges;

(b) the procedure to be followed in proceedings before such courts and the
execution of orders made by such Courts;

(c) the fee payable in respect of applications made to the Employees’ Insurance
Court, the costs incidental to the proceedings in such Court, the form in which
applications should be made to it and the particulars to be specified in such
applications;

(d) the establishment of hospitals, dispensaries and other institutions, the allotment

of insured persons or their families to any such hospital, dispensary or other
institution;

(e) the scale of medical benefit which shall be provided at any hospital, clinic,
dispensary or institution, the keeping of medical records and the furnishing of
statistical returns;

°[(ee) the organisational structure, functions, powers, activities and other matters for
the establishment of the organization;]

(f) the nature and extent of the staff, equipment and medicines that shall be
provided at such hospitals, dispensaries and institutions;

(g) the conditions of service of the staff employed at such hospitals, dispensaries
and institutions; and

(n) any other matter which is required or allowed by this Act to be prescribed by the
State Government.

1. Ins. by Act 45 of 1984, sec. 10 (w.e.f. 27-1-1985).

2. Ins. by Act 44 of 1966, sec. 38(c) (w.e.f. 28-1-1968).

3. Subs. By Act 38 of 1975, sec. 7, for certain words (w.e.f. 1-9-1975).
4. Ins. by Act 44 of 1966, sec. 39 (w.e.f. 28-1-1968).

5. Ins. by Act 18 of 2010, sec. 24 (w.e.f. 1-6-2010).
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(2) Rules made under this section shall be published in the official Gazette and thereupon
shall have effect as if enacted in this Act.
[(3) Every rule made under this section shall be laid as soon as may be after it is made,
before each House of the State Legislature where it consists of two Houses, or, where such
Legislature consists of one House, before that House.]

97. Power of Corporation to make regulations.

(1) The Corporation may ?[***] subject to the conditions of previous publication, make
regulations, not inconsistent with this Act and the rules made thereunder, for the administration of
the affairs of the Corporation and for carrying into effect the provisions of this Act.

(2) In particular and without prejudice to the generality of the foregoing power, such
regulations may provide for all or any of the following matters, namely: —
(i) the time and place of meetings of the Corporation, the Standing Committee and
the Medical Benefit Council and the procedure to be followed at such meetings;
3[(ia)  the time within which and the manner in which a factory or establishment shall
be registered;]
(i) the matters which shall be referred by the Standing Committee to the
Corporation for decision;
(iii)  the manner in which any contribution payable under this Act shall be assessed
and collected;
“[(ilia)  the rate of interest higher than twelve per cent. on delayed payment of
contributions;]
(iv)  reckoning of wages for the purpose of fixing the contribution payable under this
Act;

°[(iva)  the register of employees to be maintained by the immediate employer;]

°[(ivh) the entitlement of sickness benefit or disablement benefit for temporary
disablement on any day on which the person works or remains on leave or on
holiday and in respect of which he receives wages or for any day on which he
remains on strike;]
(v) the certification of sickness and eligibility for any cash benefit;
S[(vi) the method of determining whether an insured person is suffering from one or
more of the diseases specified in the Third Schedule;]

(vii) the assessing of the money value of any benefit which is not a cash benefit;

1. Ins. by Act 45 of 1984, sec. 11 (w.e.f. 27-1-1985).

2. The words "with the prior approval of the Central Government™ omitted by Act 29 of 1989,
sec. 44(i) (w.e.f. 20-10-1989).

3. Ins. by Act 44 of 1966, sec. 40(a) (w.e.f. 28-1-1968).

4. Subs. by Act 29 of 1989, sec. 44(ii)(a), for clause (iiia) (w.e.f. 20-10-1989). Earlier clause (iiia)
was inserted by Act 44 of 1966, sec. 40(b) (w.e.f. 28-1-1968).

5. Ins. by Act 29 of 1989, sec. 44(ii) (b) (w.e.f. 20-10-1989).
6. Subs. by Act 44 of 1966, sec. 40(c), for clause (vi) (w.e.f. 28-1-1968).
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(viii) the time within which ‘[and the form and manner in which] any claim for a
benefit may be made and the particulars to be specified in such claim;

(ix) the circumstances in which an employee in receipt of disablement benefit may
be dismissed, discharged, reduced or otherwise punished,;

(x) the manner in which and the place and time at which any benefit shall be paid,;
(xi) the method of calculating the amount of cash benefit payable and the
circumstances in which and the extent to which commutation of disablement
and dependant’s benefits, may be allowed and the method of calculating the
commutation value;
(xii) the notice of pregnancy or of confinement and notice and proof of sickness;
?[(xiia)  specifying the authority competent to give certificate of eligibility for maternity
benefit;]
?[(xiib) the manner of nomination by an insured woman for payment of maternity
benefit in case of her or her child’s death;]

(xiic)  the production of proof in support of claim for maternity benefit or additional
maternity benefit;]

(xiii)  the conditions under which any benefit may be suspended;

(xiv)  the conditions to be observed by a person when in receipt of any benefit and the
periodical medical examination of such persons;

3[***]

(xvi) the appointment of medical practitioners for the purposes of this Act, the duties
of such practitioners and the form of medical certificates;

“[(xvi-a) the qualifications and experience which a person should possess for giving
certificate of sickness;]

“[(xvib) the constitution of medical boards and medical appeal tribunals;]
“[(xvii) the penalties for breach of regulations by fine (not exceeding two days’ wages

for a first breach and not exceeding three days’ wages for any subsequent
breach) which may be imposed on employees;]

°[(xviia)  the amount of damages to be recovered as penalty;]

*[(xviib)  the terms and conditions for reduction or waiver of damages in relation to a sick
industrial company;]

(xviii) the circumstances in which and the conditions subject to which any regulation
may be relaxed, the extent of such relaxation, and the authority by whom such
relaxation may be granted;

®[(xix)  the returns to be submitted and the registers or records to be maintained by the
principal and immediate employers, the forms of such returns, registers or
records, and the times at which such returns should be submitted and the
particulars which such returns, registers and records should contain;]

1. Subs. by Act 44 of 1966, sec. 40(d), for "and the form in which" (w.e.f. 28-1-1968).
2. Ins. by Act 44 of 1966, sec. 40(e) (w.e.f. 28-1-1968).

3. Clause (xv) omitted by Act 29 of 1989, sec. 44(ii)(c) (w.e.f. 20-10-1989).

4. Ins. by Act 44 of 1966, sec. 40(f) (w.e.f. 28-1-1968).

5. Ins. by Act 29 of 1989, sec. 44(ii)(d) (w.e.f. 20-10-1989).

6. Subs. by Act 53 of 1951, sec. 25, for clause (xix) (w.e.f. 6-10-1951).
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(xx) the duties and powers of ![Social Security Officers] and other officers and
servants of the Corporation;

’[(xxa) the constitution of the appellate authority and the interest on amount deposited
by the employer with the Corporation;]

[(xxi) the method of recruitment, pay and allowances, discipline, superannuation
benefits and other conditions of service of the officers and servants of the
Corporation other than the “[Director General and the Financial
Commissioner];]

(xxii) the procedure to be followed in remitting contributions to the Corporation; and

(xxiii) any matter in respect of which regulations are required or permitted to be made
by this Act.

°[(2A) The condition of previous publication shall not apply to any regulations of the nature
specified in clause (xxi) of sub-section (2).]

(3) Regulations made by the Corporation shall be published in the Gazette of India and
thereupon shall have effect as if enacted in this Act.

°[(4) Every regulation shall, as soon as may be, after it is made by the Corporation, be
forwarded to the Central Government and that Government shall cause a copy of the same to be
laid before each House of Parliament, while it is in session for a total period of thirty days, which
may be comprised in one session or in two or more successive sessions, and if, before the expiry
of the session immediately following the session or the successive sessions aforesaid, both
Houses agree in making any modification in the regulation or both Houses agree that the
regulation should not be made, the regulation shall thereafter have effect only in such modified
form or be of no effect, as the case maybe ; so, however, that any such modification or annulment
shall be without prejudice to the validity of anything previously done under that regulation.]

98. Corporation may undertake duties in Part B States

[Rep. by the Employees’ State Insurance (Amendment) Act, 1951 (53 of 1951), sec.
26.]

199. Medical care for the families of insured persons.

At any time when its funds so permit, the Corporation may provide or contribute towards the
cost of medical care for the families of insured persons.]

* Publisher’s Note: Existing Sec. 99 before the Amendment Act 29 of 1989, is given below.
99. Enhancement of benefits.

At any time when its funds so permit, the Corporation may enhance the scale of any benefit
admissible under this Act and the period for which such benefit may be given, and provide or
contribute towards the cost of medical care for the families of insured persons.

8[99A. Power to remove difficulties.

(1) If any difficulty arises in giving effect in the provisions of this Act, the Central Government
may, by order published in the Official Gazette, make such provisions or give such directions, not
inconsistent with the provisions of this Act, as appears to it to be necessary or expedient for
removing the difficulty.

(2) Any order made under this section shall have effect notwithstanding anything
inconsistent therewith in any rules or regulations made under this Act.]

. Subs. by Act 18 of 2010, sec. 25(i), for "Inspectors” (w.e.f. 1-6-2010).

. Ins. by Act 18 of 2010, sec. 25(ii) (w.e.f. 1-6-2010).

. Subs. by Act 53 of 1951, sec. 25, for clause (xxi) (w.e.f. 6-10-1951).

. Subs. by Act 29 of 1989, sec. 44(ii)(e), for "Principal Officers" (w.e.f. 20-10-1989).
. Ins. by Act 53 of 1951, sec. 25 (w.e.f. 6-10-1951).

. Ins. by Act 45 of 1984, sec. 12 (w.e.f. 27-1-1985).

. Subs. by Act 29 of 1989, sec. 45, for section 99 (w.e.f. 20-10-1989).

. Ins. by Act 44 of 1966, sec. 41 (w.e.f. 17-6-1967).
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'[100. Repeal and savings

If, immediately before the day on which this Act comes into force ?[in any part of the territories
which, immediately before the 1st November, 1956, were comprised in a Part B State], there is in
force in °[that part] any law corresponding to this Act, that law shall, on such day, stand repealed:

Provided that the repeal shall not affect —
(a) the previous operations of any such law, or

(b) any penalty, forfeiture or punishment incurred in respect of any offence committed
against any such law; or

(c) any investigation or remedy in respect of any such penalty, forfeiture or
punishment;

and any such investigation, legal proceeding or remedy may be instituted, continued or enforced
any such penalty, forfeiture or punishment may be imposed, as if this Act had not been passed :

Provided further that subject to the preceding proviso anything done or any action taken
under any such law shall be deemed to have been done or taken under the corresponding
provision of this Act and shall continue in force accordingly unless and until superseded by
anything done or any action under this Act.]

1. Ins. By Act 53 of 1951, sec. 27 (w.e.f. 6-10-1951).
2. Subs. By the A.O. (No. 3) 1956, for “in a Part B State”.
3. Subs. By the A.O. (No. 3) 1956, for “that State”.
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SCHEDULE I

l[***]
SCHEDULE 11
[Section 2 (15A) and (15B)]

PART |

LIST OF INJURIES DEEMED TO RESULT IN PERMANENT TOTAL DISABLEMENT

Sl. Description of injury %%age of loss of earning
No. capacity
1 Loss of both hands or amputation at higher sites 100
2 Loss of a hand and a foot 100
3 Double amputation through leg or thigh, or amputation through leg or thigh on one side 100

and loss of other foot
4 Loss of sight to such an extent as to render the claimant unable to perform any work for 100

which eyesight is essential
5 \Very severe facial disfigurement 100
6 Absolute deafness 100

1. THE FIRST SCHEDULE omitted by Act 29 of 1989, sec. 46 (w.e.f. 1-2-1991). Earlier THE
FIRST SCHEDULE was substituted by Act 44 of 1966, sec. 42 (w.e.f. 28-1-1968).
PART Il
LIST OF INJURIES DEEMED TO RESULT IN PERMANENT PARTIAL DISABLEMENT
Amputation—Upper limbs (either arm)

Sl. Description of injury %age of loss oOf
No. earning capacity
7 Amputation through shoulder joint 90
3 Amputation below shoulder with stump less than 20.32 cm. from tip of acromion 80
9 Amputation from 20.32 cm. from tip of acromion to less than 11.43 cm. below tip of 70

olecranon
10  |Loss of a hand or of the thumb and four fingers of one hand or amputation from 11.43 60

cm. below tip of olecranon.
11 |Loss of thumb 30
12 |Loss of thumb and its metacarpal bone 40
13  |Loss of four fingers of one hand 50
14  |Loss of three fingers of one hand 30
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15. Loss of two fingers of one hand 20
16. Loss of terminal phalanx of thumb 20
[16A. |Guillotine amputation of the tip of the thumb without loss of bone 10]
Amputation—Lower limbs

17. Amputation of both feet resulting in end-bearing stumps 90
18. Amputation through both feet proximal to the metatarso- phalangeal joint 80
19. Loss of all toes of both feet through the metatarso-phalangeal joint 40
20. Loss of all toes of both feet proximal to the proximal interphalangeal joint 30
21. Loss of all toes of both feet distal to the proximal inter- phalangeal joint 20
22. /Amputation at hip 90
23. Amputation below hip with stump not exceeding 12.70 cm. in length measured from tip of 80

great trochanter
24. Amputation below hip with stump exceeding 12.70 cm. in length measured from tip of 70

great trenchanter but not beyond middle thigh
25. Amputation below middle thigh to 8.89 cm. below knee 60
26. Amputation below knee with stump exceeding 8.89 cm. but not exceeding 12.70 cm. 50
27. Amputation below knee with stump exceeding 12.70 cm. 2[50]
28. Amputation of one foot resulting in end-bearing 3[50]
29. Amputation through one foot proximal to the metatarso- phalangeal joint 4[50]
30. Loss of all toes of one foot through metatarso-phalangeal joint 20

Other injuries

31. Loss of one eye, without complications, the other being normal 40
32. Loss of vision of one eye without complications or disfigurement of eye-ball, the other] 30

being normal
°[32A. [Partial loss of vision of one eye 10]

LOSS OF-
A—Fingers of right or left hand
Index finger
33. 'Whole 14
34. Two phalanges 11
35. One phalanx 9
36. Guillotine amputation of tip without loss of bone 5
Middle finger
37. \Whole 12
38. Two phalanges 9
39. One phalanx 7
40. Guillotine amputation of tip without loss of bone 4
Ring or little finger

41.  Whole ’
42. Two phalanges 6
43. One phalanx 5
44, Guillotine amputation of tip without loss of bone 2

1. Ins. By Act 29 of 1989, sec. 47(a) (w.e.f. 20-10-1989).

2. Subs. By Act 29 of 1989, sec. 47(b), for “40”, “30” and “30” respectively (w.e.f. 20-10-1989).

3. Subs. By Act 29 of 1989, sec. 47(c), for <“30” (w.e.f. 20-10-1989).
4. Subs. By Act 29 of 1989, sec. 47(d), for “30” (w.e.f. 20-10-1989).
5. Ins. By Act 29 of 1989, sec. 47 (w.e.f. 20-10-1989).
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B—Toes of right or left foot

Great toe
45. Through metatarso-phalangeal joint 14
46. Part, with some loss of bone 3
Any other toe
47, Through metatarso-phalangeal joint 3
48. Part, with some loss of bone 1
Two toes of one foot, excluding great toe
49. Through metatarso-phalangeal joint 5
50. Part, with some loss of bone 2
Three toes of one foot, excluding great toe
51. Through metatarso-phalangeal joint 6
52. Part, with some loss of bone 3
Four toes of one foot, excluding great toe
53. Through metatarso-phalangeal joint 9
54. Part, with some loss of bone 3
Note: Complete and permanent loss of the use of any limb or member referred to in this
Schedule shall be deemed to be the equivalent of the loss of that limb or member.
[SCHEDULE Il
[Section 52A]
LIST OF OCCUPATIONAL DISEASES
PART A
Sl Occupational Disease Employment
NO.
1 2 3
1. Infectious and parasitic diseases a) All work involving exposure to health or laboratory
contracted in an occupation where work;
there is a particular risk of b) All work involving exposure to veterinary work;
contamination. c) Work relating to handling animals; animal carcasses,
part of such carcasses, or merchandise which may have
been contaminated by animals or animal carcasses;
d) Other work carrying a particular risk of contamination.
2. Diseases caused by work in All work involving exposure to the risk concerned.
compressed air.
3. Diseases caused by lead or its toxic | All work involving exposure to the risk concerned.
compounds.
4, Poisoning by nitrous fumes. All work involving exposure to the risk concerned.
5. Poisoning by organophosphorus All work involving exposure to the risk concerned.
compounds.

1. Subs. By Act 45 of 1984, sec. 14, for THE THIRD SCHEDULE (w.e.f. 27-1-1985).
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PART B

All work involving exposure to the risk

1. Diseases caused by phosphorus or its toxic compounds. concerned.
All work involving exposure to the risk
2. Diseases caused by mercury or its toxic compounds. concerned.
All work involving exposure to the risk
3. Diseases caused by benzene or its toxic homologues. concerned.
Diseases caused by nitro and amido toxic derivatives of | All work involving exposure to the risk
4. benzene or its homologues. concerned.
All work involving exposure to the risk
5. Diseases caused by chromium or its toxic compounds. concerned.
All work involving exposure to the risk
6. Diseases caused by arsenic or its toxic compounds. concerned.
Diseases caused by radioactive substances and ionising | All work involving exposure to the action of
7. radiations. radioactive substances or ionising radiations.
Primary epithelomatous cancer of the
8. skin caused by tar, pitch, bitumen,
mineral oil, anthracene, or the compounds, products or | All work involving exposure to the risk
residues of these substances. concerned.
9. Diseases caused by the toxic halogen All work involving exposure to the risk
derivatives of hydrocarbons (of the concerned.
aliphatic and aromatic series)
10. | Diseases caused by carbon disulphide. All work involving exposure to the risk
concerned.
All work involving exposure to the risk
11. | Occupational cataract due to infra-red radiations. concerned.
All work involving exposure to the risk
12. | Diseases caused by manganese or its toxic compounds. concerned.
Skin diseases caused by physical, chemical or biological | All work involving exposure to the risk
13. | agents not included in other items. concerned.
All work involving exposure to the risk
14. | Hearing impairment caused by noise. concerned.
Poisoning by dinitrophenol or a homologue or by | All work involving exposure to the risk
15. | substituted dinitrophenol or by the salts of such substances. | concerned.
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16. |Diseases caused by beryllium or its toxic compounds. All work involving exposure to the risk
concerned.
17. |Diseases caused by cadmium or its toxic compounds. All work involving exposure to the risk
concerned.
18.  |Occupational asthma caused by recognised sensitising agents |All work involving exposure to the risk
inherent to the work process. concerned.
19. |Diseases caused by fluorine or its toxic compounds All work involving exposure to the risk
concerned.
20. |Diseases caused by nitroglycerine or other nitroacid esters.  |All work involving exposure to the risk
concerned.
21. |Diseases caused by alcohols and ketones. All work involving exposure to the risk
concerned.
22. |Diseases caused by asphyxiants; carbon monoxide and its All work involving exposure to the risk
toxic derivatives, hydrogen sulphide. concerned.
23. |Lung cancer and mesotheliomas caused by asbestos. All work involving exposure to the risk
concerned.
24.  Primary neoplasm of the epithelial lining of the urinary All work involving exposure to the risk
bladder or the kidney or the ureter. concerned.
PART C
1. Pneumoconiosis caused by sclerogenic mineral dust (silicosis, |All work involving exposure to the risk
anthracosilicosis asbestosis) and silico-tuberculosis provided [concerned.
that silicosis is an essential factor in causing the resultant
incapacity or death.
2. Bagassosis All work involving exposure to the risk
concerned.
3. Bronchopulmonary diseases caused by cotton, flax, hemp and |All work involving exposure to the risk
sisal dust (Byssinosis) concerned.
4. Extrinsic allergic alvoelitis caused by the inhalation of organicl/All work involving exposure to the risk
dusts. concerned.
5. Bronchopulmonary diseases caused by hard metals. All work involving exposure to the risk

concerned.




